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The Court: Are you reframing the question or 
picking it up? [1211] 

Mr. Leonard Lyon: J am going to drop out. that 
“extraordinary business.”’ 

The Court: Then vou are reframing the ques- 
tion. 

@. (8s Mr. Leonard Lyon): Did yvoustake into 
consideration in estimating or fixing what vou con- 
sidered to be the reasonable value of your services 
in this case the fact that the counterclaim was dis- 
missed ? 

A, Now, wlich statement are vou referring to, 
Mr. Lyon? 

Q. 1 think vou said your services you thought 
were worth between 20 and 25 thousand dollars. 

A. Then, in answer to your question, ves, I did 
take into aceount the fact the counterclaim had not 
been sustained. 

Q. What do you think yvour services would 
have been worth if the counterclaim had heen sue- 
cessful? 

A. I haven’t given it thought, but T would say 
more than I have already expressed. 

Q. How much more? 

A. I would say at least another $10,000. 

The Court: Now, just a minute. 

By the counterelaim, when vou use the phrase 
“if the counterclaim had been successful,’ Mr. 
Lyon, vou are talking about the possibility of an 
affirmative recovery of damages? [1212] 

Mr. Leonard Lyon: Yes, your Honor. 
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The Court: And the Court having tried this 
ease takes into account that the matters contained 
in the counterclaim were used as a defense, as well 
as the basis of a prayer for affirinative rehef. How 
you are going to segregate that, [ don’t know. 

Mr. Leonard Lyon: I will try right now. 

Q. Did you devote any time in your work on 
this case to matters involving the counterelann, 
other than matters which were also defenses to 
the cause of action? 

A. I would say, Mv. Lyon, that it was impossi- 
ble to do that. They were imseparable. 

Qo TE didnt ask your thar 

There are matters involved in the counterelaim 
independent of any charge of defense in this ease, 
are there not? 

A. I think I would have to answer your ques- 
tion the same way. 

Mr. Mockabee: Your Honor, if I may interjeet 
a mimute. You would have to develop the same 
facts. It was a matter of how you used them, and 
not as to what facts were developed. 

Mr. Leonard Lyon: I think, your Honor, that 
I am entitled to pursue this line of examination. 

The Court: Yes, you are entitled to. 

Mr. Leonard Lyon: Because the grounds for the 
award of [1213] attorneys’ fees in this ease are 
not based on any defense that is common to the 
counterclaim and to the defenses in the action. 

The Court: I have been thinking about this, and 
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T propose, before we get through, to direct counsel 
in the findings to make findings in connection with 
this attormeyvs’ fee 


TI am stating it now very 
roughly—to the effeet that the matter of the coun- 
terélaim and the defense had elements in common, 
with the exception of damage and proxiniate 
eause; that the other material as to violation of 
the antitrust laws and contracts, the conduct of 
the plaintitf, were common to both its defense and 
eounterelaim; that there were other matters which 
the Court has taken into aceount, the obvious m- 
validity of Poux, the matters discussed here this 
morning, such as the fact that the suit was brought 
on six patents, and four were withdrawn; that 
of the two patents that remained in the ease, in 
the ease of Powx the case went to trial on claims 
only of 1 to 4 and 16sand 17, and in the case of 
Silberman the case went to trial on claims 1 to 4, 
3, 32 to 40, 

That matter, of course, has no relationship to 
the counterclaim for damages. 

I am not cnumerating all the matters on which 
findings should be made, but just some of them 
along this line. [1214] 

Then T propose to make some apportionment in 
the way of a finding between the fee I would have 
allowed had the defense of unelean hands not 1n- 
volved the antitrust matter, and how much I would 
have allowed as the case now stands. Only for the 
purpose of letting there be before the Appellate 
Court some apportionment in the event that the 
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Appellate Court should, for instance, disagree with 
me ou the antitrust features of the case. The Court 
would then have the advantage for what it was 
worth of my findings as to the case, absent the 
antitrust matters. 

Mr. Leonard Lyon: J think, also, your Honor, 
that if you can—lI don't know if you can—but if 
you éan indicate the different allowances, if the 
different factors on which you have found the basis 
for the attorneys’ fees were overruled by the Ap- 
pellate Court. In other words, they may find that 
one of these items they don’t agree with you on, 
but they do with another, and the time might have 
heen devoted to one of those other items instead of 
this one. 

The Court: TI am not going to break it down 
any further than that. 

T don’t doubt but what it would be possible to 
break it down item by item. But I will break it 
down to give two figures. One, taking inte account 
the antitrust defense, which, of course, 1s not the 
complete defense of unclean hands. It is merely 
another factor added to other things [41215] which 
make up the complete defense of unelean hands. 
One figure without the antitrust matter considered, 
and another figure with it considered. 

Further than that, I don’t think it ean be broken 
down, and I don’t propose, unless you convince me 
otherwise, to try to break it down further, because 
there are too many elements that go to make up 
the defense of unclean hands, and the only one 
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that seems to me subject to some segregation is 
the antitrust question. 

And, “ise matter ofcfact, [ ani not convinced 
that it is a very appreciable amount. 

This ease rested largely on written contracts and 
dealings entered into and earned ou by the plam- 
tiff. So that | don’t think it weuld be an appre- 
eiable amount anvhow. 

Mir. Leonard Lyon: My point is this, your Honor: 
For mstance, in your Honor’s memorandum opin- 
ion allowing attorneys” fees, vou say, “Talon’s con- 
duct convinces the Court that Talon considered 
their validity questionable and did not, therefore, 
permit their adjndication.” 

Just assume hypothetically that that finding was 
reversed by the Couit of Appeals, but they did not 
reverse some other basis that you have given for 
awarding attorneys’ fees, the time that the witness 
spent on that subject certainly should be deducted 
from an allowance of attorneys’ fees, if it can be. 

The Court: That is the sort of thing that vou 
ean’t segregate, and if there is a reversal on that 
ground it can eome back and we will retry it. 

The only thing that I propose to make a segre- 
gation on is the antitrust feature. 

I am not sure that finding in the memorandum 
goes far enough. 


Mr. Leonard Lyon: T would like, and I think 
The Court: I don’t intend to be bound, neces- 
sarily, by my memorandum. If findings are sub- 
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mitted which satisfy me in the light of the entire 
case of their validity, I propose to sign them. 

I don’t think that counsel need necessarily be 
bound by a memorandum which T have had to 
crowd out while I was trying cases in San Diego, 
and which I worked like a dog on, although you 
may not be happy with the result. I spent a lot 
of time on this ease, and T was working before 
court and noontime and after court and Sundays 
and Saturdays trying to get through this ease. 

Mr. Leonard Lyon: I think your Honor should 
have the information that J am going to ask the 
witness in the next question in considering the 
subject matter that we have just been talking 
about. 

Q. Are you aware that Mr. Lipson intends to 
file an appeal from the judgment in this case if it 
dismisses the [1217] counterclaim? 

A. I would say that we had discussed it. We 
haven’t made any decision on it. 

Q@. You don’t know whether Mr. Lipson is or 
is not going to file such an appeal? 

A. At the moment I do not know. 

Mr. Leonard Lyon: JI might state that My. 
Mockabee advised me that he was. 

The Witness: The possibihty is that 

Mr. Mockabee: I said, your Honor, probably 
there would be an appeal. 

Mr. Leonard Lyon: I was going to suggest, in 
view of that, that having taken the evidence at 
this hearing and having a complete. record of it, 
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the matter of fixing attormeys’ fees should await 
the outeome of this ease in the Court of Appeals 
until we ean see what faetors are controlling and 
who eomes out where, and fix it then, rather than 
now. 

The Court: Mr Lyon, you try to put a case in 
shape in wlich you attempt to anticipate the more 
likely things that might oceur. You ean‘t antici- 
pate them all. Tf vou don’t do any of tlns segre- 
gation, of course the worst that can happen is the 
aout says; “Lhe matter af attorneys’ fees reversed, 
no attorneys’ fees,” or they say, “Reversed and 
remanded. Reeonsider them on the basis of what 
we have said.’ [1218] 

As to what might be questions in this ease that 
would interest the Circuit and be deeisive, T have 
some views. The Ciremt’s views may he entirely 
different, but I have some views. [am not a polli- 
wog, you know. I have definite views about these 
eases T try. 

T do not think the Cireuit is going to be in- 
terested or be eoneerned about an appeal from a 
dismissal of the counterclaim. I think it is patent 
that there was a failure of proof of proxmate 
eause, damage and injury, directness of injury as 
part of proximate cause. There is a_ possibility 
because of the novelty of the use of antitrust laws 
as a defense, that the Cireuit might say that I was 
not justified in basing my findings at all on the 
antitrust law situation. 

That is a possibility, and I consider it not a 
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strong possiilty. But that is a possibility. In 
which event the Circuit might say, ‘You fixed this 
attorncy’s fee taking into account a defense you 
sustained which was based in part on antitrust law 
violation, therefore the matter has to be reversed 
and go baek.’’ 

And assunung they agree that attorneys’ fees 
should be fixed, they will say, “Reassess the attor- 
neys’ fees taking that into account.” 

It is for that possibility alone that I would make 
some segregation, so if they didn’t want to send 
it back [1219] they could see what my findings 
were, and if they thought they were supported 
they might dispose of the case. 

Mr. Leonard Lyon: I am not trying to press 
your Honor into any situation here. JI am just try- 
ing to protect my record as best I can in the event 
the Court of Appeals says, “Well, how ean we look 
into this attorneys’ fee? Why didn’t you have 
these elements developed in the record, if you say 
they exist?” 

The Comt: JI am not going to cut you off, but 
I am telling you I will not segregate it. 

How ean I segregate, for instance, the amount 
of time that it took to develop a case to convince 
me there was bad faith on Talon’s part, how can 
I segregate how much time it took to develop the 
part of the ease that coneerned Talon’s obvions at- 
tempt to use an invalid patent to elub other zipper 
manufacturers into line? Or how ean J segregate 
how much time it took to develop that part of the 
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case which showed the conference in Los Angeles 
and the attempt at that late date to maintain some 
kind of a price structure in connection with TPalon’s 
articles ? 

Those things can't be done. 

Tow could | segregate how much time it would 
have taken to defend this case if Talon said, to 
start with, We are not relving on six patents, we 
are relying on two: we are not relying on all 17 
Cains, or more, whatewer it is, Of [220] -Poux, 
and all the claims of Silberman, but we are only 
relying on these speeifie claims?” 

My. Leonard Lyon: Maybe I can pursue that to 
some profit. 

The Court: All meht. 

OF Clee Mars Veonaird Avon): Can you tall us, 
Mir. Graham, what time vou devoted in this total 
time in this case to the four patents that were dis- 
missed out of the case? 

Mr. Mockahee: JI just want to inquire if you 
have any precedent for a request of such a minute 
breakdown on allocation of time and fees to the 
various parts of the case? 

Mr. Leonard Lyon: This is a very complicated 
situation, and T don’t know one exactly hke it, 
vour Honor. 

Mr. Charles Lyon: T think the Court should be 
advised that the pretrial statement was filed, the 
record will show, a substantial number of years, 
one or two vears, prior to the trial, and the patents 
that were not rehed upon and the elaims that 
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were not relied upon were taken out of the case at 
the time of the first pretrial. 

The Court: You can eall my attention to what 
that date is. However, any work done prior to 
that time the question is open. 

Q. (By Mr. Leonard Lyon): My question is 
have you any way of telling us what portion of 
your work on this case prior to that date was de- 
voted to those four patents or any [1221] of the 
elaims that were dismissed? 

Mr. Mockahee: I object. to this hne of question- 
ing, your Honor. 

The Court: Overruled. 

Mr. Moekabee: There were six patents in suit, 
and I don't see how Mr. Graham could have de- 
voted a certain amount of time to four of these 
patents anticipating without any knowledge that 
they were going to be withdrawn from suit. 

The Court: Objection overruled. 

The Witness: My answer is, Mr. Lyon, that I 
cannot give you any breakdown of the time spent 
on those four patents, the elaims in issue in those 
four patents. 

Q. (By Mr. Leonard Lyon): Did you obtain 
file wrappers of those other four patents? 

A. I did not. 

Q. Did vou locate any art especially useful for 
those patents that was not useful in the other two? 

A. I beheve that I did. 

Q@. Was it cited in your answer? 

A. I believe some of the patents hsted im the 
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answers to plaintiff's Interrogatories were prior art. 


to the four patents 

Q. Was there a speaial search run on those 
other four patents? 

“A. There was a general search on all of the 
putemis. [1222 

Q. Was veur understand with Ma. Lipson, the 
agreement that we referred to, that vou would con- 
duct the trial ef this case? 

A. When Mr. Lipson first discussed my han- 
dling of this case, we never projected ourselves that 
far into the future, to even consider a trial. 

His primary objective was to defend hinself so 
that he wouldn't lose Ins busmess. We had no dis- 
cussion at all abont the trial, 

Q. There wasn’t any discussion about how far 
you would go in the case im condneting the de- 
fense? A. No, there was not. 

Q. Why did vou not, after devoting all this 
time to preparation of the ease, as indicated by 
your transcript, conduct the trial vourself ? 

A. Well, the answer to that is that I discussed 
it with Mr. Lipson when the trial was imminent, 
and I explained to him that because of the reduced 
charges that J had made to him and the relatively 
small payments that I had reeeived, that I could 
not afford to spend a great deal of time in Cali- 
fornia on the trial of this case, without compensa- 
tion, and that he would have to pay my expenses, 
and that it would be a more expensive proposition 
for him to have me come out to try the case than 


236 Talon, Ine., a corporation, vs. 
? Be a 


(Testimony of William J. Graham.) 
if he were to have a lawyer here to handle the case. 

Q. Did you appreciate in taking that view, that 
you were depriving Mr. Lipson of the value of 
your services to any extent that you had rendered 
him in preparme to try the case? 

A. No. I told Mr. Lipson that he had available 
to him al! of the preliminary work that I had done, 
all of the material that I had developed, and that I 
would stand ready to help him in any way that I 
could from New York. And T did do that. This was 
with the consent of Mi. Lipson. 

@. But vou did realize, did you not, that that 
required him to live another lawyer to become fa- 
miliar with the work that you had done? 

A. I did. As I stated, it was with Mr. Lipson’s 
consent, 

Q. Tow much of the time of My. Mockahbee de- 
voted to this case do you estimate was a duplication 
of the time that vou had devoted, and which, if you 
had continued through to the trial, would have been 
avoided ? 

A. JT would be speculating if I attempted to an- 
swer your question. 

Q@. To the best of your estimation can you esti- 
mate it? ie Noy il cane Mae von 

Q. When vou estimated the total value of all the 
attorneys’ services in this case as between 40 and 
45 thousand dollars, what were you estimating te be 
the valne of [1224] Mr, Mockabee’s time and serv- 
ices? 
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A. T would say somewhere between $15,000 and 
$70,000, 

Q. And vou figure, then, that Mr. Mockabee’s 
services were worth about the same as yours, is that 
right ? 

A. No: | would say less than mine. 

Less than yours? pees 


ITow much less? 


Oe 


A. T gave you the figures, [ estimated the 
value of Mr. Mockabee’s services to be from 15 to 
20 thousand dollars, and my own from 20 to 25 
thousand dollars. So T would say there is a $5,000 
differential. 

Q. Haw much additional time was required of 
Mr. Mockabee, ineluded in those services because 
he was duplicating the work that von had done? 

A. | have no way of estimating that. 

@. Could vou have tried this case if you had 
attended on the basis of the work that you have in- 
cluded in your transeript of your audit here, in- 
volving only the additional conrt time, and such as 
was spent by Mr. Mockabee after the trial com- 
meneed ? 

A. I thmk I would have had to have spent a 
great deal more time in actual preparation than T 
actually did. Beeause I didn't try the case. 

@. When did you advise Mr. Lipson that you 
weren't [1225] going to try the ease, what date? 

A. It wasn’t a question of my advising Mr. Lip- 
son that I wasn’t going to try the ease; it was the 
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ease of an understanding between us that. I was not 
going to try the case, 

Q. What date did that condition come about % 

A. My best’ memory is it was sometime in No- 
vember or December of 1953 — ’54. The case was 
tried in °55, so it was several months before the 
actual trial. About five months. 

@. How long had von known that the case was 
set for trial to commence March 1, 1955, when you 
withdrew from the case, or withdrew from the re- 
sponsibility for the trial of the case? 

A. J beheve I knew in September or October of 
1954 that the case had been set for trial on March 
Ist. 

Q. Did Mr. Lipson urge you to continue in the 
ease and eonduet the trial? 

A. He urged me to continne in the case to the 
extent of taking further depositions. 

Q. In estimating the reasonable value of your 
serviecs and Mr. Mockabce’s in this case, you are 
unable to tell us how much of the amount you have 
stated involved a dupheation arising out of your 
withdrawing from the ease; is that correct? 

A. Withdrawing from the trial. Yes. The an- 
swer is [1226] that I can’t give you any estimate. 

My. Leonard Lyon: I think those are all the 
questions I have of this witness, your Honor. 

The Court: All right. 

May the witness step down? 

My. Mockabee: Yes, your Honor. He is his own 
witness. 


Union Slide Fastener, Inc., a corporation 1239 


(Testimony of Wilham J. Graham.) 

The Court: Thank von, Mr. Graliam. 

The Witness: Thank you. 

The Court: Are von going to testify, Mr. Mock- 
abee ? 

Mr. Moekabee: Yes, sir, I was going to give vou 
all Cutline. 

Mir. Eeonard Lyon: I wil] accept. Mockahee's 
testimony on his oath as an attorney in this court, 
without him being sworn, and he does not have to 
resume the witness stand as far as T am concerned. 

The Court: Tt may be stipulated, then, that Mr. 
Mockabee’s statement that he is about to make will 
he the equivalent of being under oath? 

Mr. Leonard Lyon: Yes, your Honor. 

The Court: And subject to cross examination hy 
vou, M1.cvon? 

Mr. Leonard Lyon: Yes, your Honor. 

The Court: AJ] right, Mr. Mockabee. [1227] 


ALLAN D. MOCKABEE 
being called as a witness, testified as follows: 

The Witness: TI was ealled into this case on Jan- 
uary 26, 1955. Mh. Lipson came to my office and 
told me that Mr. Graham of New York City had 
been in the case since its beginning; that it was 
rather difficult for Mr. Graham to try the case here 
in Los Angeles; that Ma. Fulwider had been in the 
case for some time, but his commitments at that 
time were such that he found it next to impossible 
to try the case at the time which it was set, because 
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of other litigation pending, which he was preparing 
Low trial 

And My. Lipson asked me if I would take the 
ease. After some discussion I agreed to take it and 
attempted to get a little more time for preparation, 
but in view of the fact it had been set for tnal I 
believe a year before, and the trial date had been 
postponed several times, I found it necessary to go 
to trial on that date. 

The Court: What date did we go to trial? 

The Witness: March 1, 1955. 

From January 26, 1955 until after the termina- 
tion of the trial on March 15, 1955, I hardly had a 
waking moment in which I was not working on this 
ease. ‘That ineludes the last four days of January, 
three and a half days of January, 1955, the entire 
month of Fehruary, which included all regular 
working days and praetically every evening during 
[1228] that month, usually to a minimimaeonei 
o’elock in the evening, and sometimes to 12. 

When the trial started on March Ist, I would 
spend an hour to an hour and a half before coming 
downtown to the eourthouse, and each evening dur- 
ing the trial until 11:30 or 12 o’clock at night. Two 
mornings during trial T was in my office at 4:30 in 
the morning. There were two week ends during the 
trial, and those were entirely consumed, Saturdays 
and Sundays. 

After the trial the deposition of Mr. Hepworth 
and Mr. Napp were taken by me, and the ease was 
reopened and those depositions were admitted. 
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During the summer of 1955 ] spent time confer- 
ring by mail with Mr. Graham with regard to the 
brief, doing research and preparation for the brief, 
examining the reeord, and numerous and long con- 
ferences with the president of defendant consumed 
approximately 18 days time, including the writing 
of the brief. 

T do not have any work shects for the time spent, 
but it is indelibly impressed on my mind heeause T 
never worked so hard in my life. 

(hesCout: ~ When vou speak of 18 dave, how 
many hours? 

The Witness: Ordinary days. They world be 
seven hour days. 

T might explain my lack of work sheets at this 
{1229] time. 

I was telling My. Graham at Junech today that on 
the 5th of July a driver of an antomohile thought 
that my garage entrance was an extension of the 
alley and went through the closed garage door and 
halfway ont of the baek wall. I have some reeords 
somewhere in that debris. T have not moved it vet, 
beeause the insuranee eompany has not yet in- 
spected it. Whefher I could find them or not T do 
not know. 

The Court: But vou were keeping some work 
shects on this case? 

The Witness: Yes, sir. 

The Court: Between January 26th and the date 
it went to trial, did you try any other cases? 

The Witness: No, sir. I did spend some time 
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after my midnight oil burning on this case keeping 
some of ny current work going. But there was no 
litigation pending at that time, no other litigation. 

The Court: In other words, this case, beginning 
January 26th, had precedence in your work ? 

The Witness: Absolutely. 

The Court: It took the major portion of your 
time ? 

The Witness: Yes, sir, it took much more than 
my ordinary time. 

The Court: Of course, during the trial the 
Court would know, without proof, that you were 
here every trial day. [1230] 

Mr. Leonard Lyon: J wonder if Mr. Mockabee 
couldn’t shorten this by just giving us his best esti- 
mate of the munber of hours he spent in prepara- 
tion of this ease and the number of hours he spent 
in the courtroom on it. 

The Court: Are vou able to make some estimate, 
have you made some breakdown of that work? 

The Witness: Yes, sir. 

Do you want that. broken down at all, Mr. Lyon? 
I could give it to you. . 

The Court: Break it down as to conrt work and 
office work. 

The Witness: Prior to trial, the end of January 
and the month of February, 34 seven hour days. 
During trial, that means time in court as well as 
time in the morning before court and in the eve- 
ning after trial days, 48 hours. 
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The Court: You say this was during the trial, 
+8 hours? 

The Witness: Yes, including trial time and 
moruing and evening work. 

Mr. Leonard Lyon: And vou have some subse- 
quent to the trial? 

The Witness: Yes, there were depositions of 
Hepworth and Napp, which together consumed 
most ofean ordinary daw: I marked them a half a 
day each. No. One half a day for those two depo- 
sitions, [ beg vour pardon. [12317] 

ihe Court: “What do you ficure, three and a 
half hours? 

The Witness: Yes, sir. 

The Court: What about the time on the brief 
and work with Mr. Graham ? 

The Witness: 18 days. And one-half day in 
court involving re-opening of the ease to admit the 
depositions. 

Mr. Leonard Lyon: J might state, your Honor, 
that I am willing to aceept that statement of the 
witness as to the time that he has emploved on the 
ease, Without further proof. 

The Witness: J made one mistake, vour Honor. 
Mr. Graham just called it to my attention. 

Let me start over again. The two weeks of the 
trial, I have got it written down here and T read it 
wrong. Nine trial days, days in court. 32 hours dur- 
ing that time spent In the evening, and 16 hours 
spent in the morning. 
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The Court: Wow many hours do you figure a 
trial day? 

The Witness: They ran pretty clase to seven 
hours, didn’t they, your Honor? They started at 
9:30 most of them. No. It would be six hours, I 
euess, 

My. Leonard Lyon: I don’t think the Court 
would take credit for quite that amount of hours m 
Leconminday. 

The Witness: Not deducting for any lunch or 
recess. 

Mr. Leonard Lyon: IT am willing to take the 48 
hour statement of the witness. 


The Witness: It isn’t 48 hours. T made a mis- 
take on [1232] that, Mr. Lyon. 

Mr. Leonard Lyon: What is it? 

The Witness: The 48 hours would approximate 
the actual time for your trial, not counting the 
morning and evening. 

The Court: Your 32 and 16 equal 48. You said 
16 hours in the morning and 32 hours in the eve- 
ming, That would equal the 48 hours. 

The Witness: 48 hours outside of court. 

The Court: I am trying to arrive at what you 
figured were hours in court. 

Mr. Charles Lyon: I have it as 54 hours. Nine 
times six is 54. 

The Court: Well, I don’t know how you lawyers 
do. If you are in trial and you leave your office at 
9:15 for 9:30, or maybe 9, and get things ready, or 
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you feave at 9:50 for 10, and yon get back to your 
office at 4:45 or 5, what do vou figure? 

Mr. Leonard Lyon: We would figure on the 
basis of all day in court as a per diem. A half day 
Inmet 1s a halfiday: per diem. 

The Court: TF understand the per diem. But so 
far we have been talking about howrs and so much 
an hour, What do vou figure for hours? 

Mr. Moekahbee: YT think time in court should be 
under a different category, vour Honor. On a per 
diem basis. [1233 

Ro. Charles, Lyon: olf von accept niy 54 hours, 
you figure six hours a day, and we certainly know 
we were off two hontrs for lunch every day, so that 
gives vou an eight hour day. 

Tite Witness: ailhwat is all] tel. 

The Court: We will figure it six hours, then. Ts 
that agrecable for a day? 

My. Leonard Lyon: T want it understood that T 
am not quarreling with the witness about his esti- 
mate as to the time. I am willing to take his esti- 
mate m whatever way he wants to stand on it. 

whe Cont: All aaielit. 

The Witness: We will cut it down to a five hour 
court day. 

Mr. Leonard Lyon: No. I don't want you to cut 
it down to anything that vou don’t believe is cor- 
rect. 

The Witness: That is agreeable with me. Tt so 
happens that your two hours during lunch is not 
spent in the conrtroom. 
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The Court: Counsel has agreed that we can take 
six hours as a court day. So we will take six times 
nine, which is 54. 

Does that complete it? 

The Witness: Yes, sir. A total of—I haven’t got 
it properly totaled now, because I have my court 
days [1234] figured wrong. 

The Court: The estimate I have made is based 
on these figures: Your office work before trial 34 
times seven, 238 hours; morning and evenings while 
trial was going on, 48 hours; depositions, three and 
a half hours; bref, 126 hours. I think a total of 
41514 hours, plus 54 hours in court. Is that about 
what your figures show? 

The Witness: Yes, sir, approximately the same. 

Mr. Charles Lyon: 46914, 

The Court: All together, yes. 

Considering the case that you tried, the nature of 
it, the responsibility, the problems, questions, novel 
and otherwise, that arose in the trial, the time and 
work you have put on it, the result obtained—you 
haven’t yet told me about vourself. I don’t know 
whether you were admitted to the bay a year ago 
or whether you have been practicing for 50 years. 

The Witness: I was admitted to the D. C. 
bar 

The Court: District Court? 

The Witness: District of Columbia, in 1931. At 
the time that I was admitted I went to a mght law 
schoo] in Washington, National University Law 
School, whose percentage of successful applicants 
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on the bar exam is the highest in the District of 
Columbia. At that me Lo was employed by a firm 
of patent lawyers, Emery, Booth, Varmey and lHol- 
eomb, [1255] who specialized in patent, trademark, 
and eopyright law, and primarily patent law. That 
was wntil 1954. 

At that time Mr. Emerv died and we had just 
begun, the vear before, to feel the effeets of the de- 


pression 

The Court: The Court has a very vivid memory 
of those days. I started to practice m 1928. 

The Witness: For about 20 months T was with 
the United States Government, occupied in work 
which had nothing to do with patents. 

T wound up in the City of St. Paul, Mimesota 
working for the Government, and after being there 
approxiinately ten months T formed an association 
with Williamson and Williamson, patent lawyers in 
Minneapolis. 

he Court: What vear was this, now? 

The Witness: From 19386 to 1949. 


In 1949 T came to Los Angeles and became asso- 
elated with Harold W. Mattingly, who died very 
shortly after I came here, and also with Wilham 
Edward Hann. Mr. Hann and IT entered into a 
partnership. Mr. Hann died in June of 1951. 
I then practiced alone here in Los Angeles, and in 
November, 1955 became associated with Fred Miller 
of Hazard and Miller, although T still earry on my 
own personal practice. 
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The Court: Isn’t there a Mattingly presently 
active in the patent practice in one of the firms? 
My. Leonard Lyon: His name is still carried by 
a firm, [1236] but he has been deceased since 1951. 
The Comt: That is the Mattnigly. 
The Witness: That is the Mattingly of whom I 
speak. 
The Court: Of the Fulwider firm? What is the 
name of that firm? 


The Witness: Fulwider, Mattingly and Huntley. 

The Court: All might. 

That completes the history of your practice, does 
it not? 

The Witness: I believe it does, sir. 

The entire time, except for the 20 months that I 
mentioned that I worked for the Government, has 
been entirely engaged in patent practice. 

The Conrt: All right. 

Are you ready to he cross examined by Mr. 
Lyon? 

The Witness: Yes. 

The Court: We didn’t ask you about a fee. 

Knowing what von do about this case that you 
tried, the problems, intricate and otherwise, that 
were involved, the time vou spent in preparation, 
in trial, on the briefs, the result accomplished, tak- 
ing into aecount your experience as you have re- 
lated it here in the law and patent field—any other 
factor that you want considered, Mr. Lyon? 

Mr. Leonard Lyon: TI would like to reserve an 
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opportunity to cross examine on the answer to this 
question. [1237] 

The Court: What, in vour opinion, is the rea- 
sonable valne of vour services to the defendant ? 

The Witness: J] would say, based upon the time 
expended, the conditions under which T had to pre- 
pare for trial, inelnding approxmately 100 prior 
art patents, and the various angles of this case, in- 
eluding the pnrely patent defenses and the antitrust 
defenses, in that period of time, was in the neigh- 
borhood of 15 to 18 thousand dollars. 

The Court: In fixing that figure are you taking 
into account, as well, the facters which T stated in 
my question ? 

The Witness: Yes, sir, Tam taking all those into 
consideration. 

The Conrt: We will take a short. reeess. T have 
fecisitor that I went to see 

(Reeess taken.) 


Cross Examination 

Q. (By Mr. Leonard Lyon): Mr. Moekahee, 
have you a written agreement with the defendant 
covering the compensation to be paid you for your 
services in this case? A. T have not. 

Q. Did vou arrive at a definitive oval agreement 
with the defendant as to your compensation for 
those services? 

A. Yes, we did; and it hasn't remained the same 
eine wefirst aarived at it. [1238] 

Q. When did vou arrive at that agreement? 
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A. In the begmining, it was on the day of Janu- 
ary 26, 1955, the first time that Mr. Lipson ap- 
proached me concerning taking over the prepara- 
tion of the trial. 

Q. Is that the agreement that is still in effect? 

Noe ids 161, 

Q. What was that original agreement, what were 
the terms? 

A. The original agreement was to pay me on a 
weekly basis the total sum of $2,000, and 25 percent 
of any recovery. 

Q. When was that agreement modified ? 

A. I don't recall the exact date. It was not. too 
long before trial. As a matter of fact, it wasn’t very 
long after the first one, where, after I had realized 
what. I was in, I told him that 1 thought 
Wait a minute. Let’s fix a date first. 
ft was during the month of February. 
Before trial? A. Before trial. 

What time in February? 
Tt was in the latter part of February, prob- 
ably a week before trial. 

Q@. And you arrived then in the latter part of 
February at a modified agreement? 

Yoesr [1239] 

That is an oral agreement? 

That is true. 

Ts that the agreement. that is still m effect? 
Yes, in so far as Mr. Lipson 1s concerned. 
What are the terms of that agreement? 

I will give a little explanation of, it. After 


>DOPOS 


POPO>O> 
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having worked night and day, as 1 have explained, 
in the preparation of this suit, T told Mr. Lipson 
that. this thing involved more than IT had realized 
before T had read anything about it and come to the 
first agreement on the thing, so it was deeided, and 
agreed between us, that | would reecive $5,000 and 
2 perceit. 


Oy Oa recovery? am. Of detecovcry. 
Q. And that is the agreement that is stil} im 
effect? A. ‘That's right. 


Q. Mr. Moekabee. did you have an established 
per diem rate that you charged umformly to your 
chents at the time vou were employed ? 

eve) Thea a wiifomn Take: 

Q. That vou charged uniformly to vour clients? 

Be es, far office seerk. 

@ What was that hourly rate? 

A. For office work it was $30 per hour. 

Q. And you had actually been paid at that rate 
by [1240] chents in 1954? 

A. Yes; and prior to that time. 

Q. Did you have an extensive practice in 1954? 

A. In 1954? 

Q. JT am using that, beeanse that is just ahead 
of January, 19557 

A. No, it was not extensive then. 

Q. Can vou state the total amount of vour bill- 
ings for your services as a patent lawyer or patent 
attorney for the vear 1954? 

A. No. I couldn't guess at it. 

Q. Well, could you approximate them? 
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A. I wouldn’t lke to, because I don’t know what 
to base it on right at the moment. 

Q. Mr. Mockabee, you filed an income tax return 


that year, did you not? Aw Yes, I dice 
Q. Don’t you remember on what basis you paid 
your taxes? A. Wor that year, no. 


IT remember partienlarly 1951. I think my gross 
receipts of fees in 195i1—I remember that because 
of some circumstances that haven’t anything to do 
with this case, of ecourse—were about $26,000. 

Q. For the twelve months? 

A. Yes, [108] 

Q. Can you remember approximately what they 
were In 753 and *54, or 7522 

A. No. I will tell you they dropped off consider- 
ably, and I don’t know. It was mueh less than that. 
The reason for that is rather involved. 

When TI first eame out here in 749, William Ed- 
ward Hann and Harold Mattingly were together, I 
associated with them; a month later Mr. Mattingly 
died, and for a period of approximately a year 
there was controversy concerning to whom the 
practice belonged, whether it was to Mr, Hann or 
to a third party. As the result of that controversy, 
and various notices sent out by opposing claimants 
to the practice, many of the chents drifted away, 
and when Mr. Hann died in 1951, in June of 1951, 
there was some other business that he had carried 
out here from his firm in Detroit, the firm of Har- 
ney, Dickey and Pierce, and when Mr. Hann died 
that business sort of died with him, as far as my 
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practice was coneerned, So there was a consider- 
able drop after the year 1951, 

Q. On what basis were you associated with the 
firm of Mattingly, Fulwider and Hnimitley ? 

*) Lowas not associated with that firm at all. 

Q. You were associated with Mr. Mattingly ? 

AY hat is correct? 

GQ. On What hosis?} 1242] 

A. Divine the months that T was here, when 
Mattingly was alive, it was purely as an associate. 

Cy lint ® A. As an associate, 

Q. What do von mean by that? Were vou an 
emplovee or a member of the firm? 

A. - was not a member of the firm. [ was work- 
Ing on a pereentage basis, a commission basis en- 
tirely, 

@. You can’t remember how much money you 
made per month for that vear, your net return? 

A. About $800 per month, I wonld say. That 
was for a period from August, 1949 until January 
of 1061. 

Q. On what basis were you employed by Mr. 
Hann? 

fe Until January of 1951 as an associate on a 
econmmission basis. 

Q. Do you mean an employee on a percentage 
basis ? A. That is correct. 

Q. Can vou tell ns how much per month you 
averaged while you were emploved by Mr. Hann? 

f. Wy would say it yan about the sane during 
that entire period, around $800 a month. And then 
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in January, 1951 I entered into a partnership with 
Mae Hein. 

Q. How long were you in partnership with him 
before he died? 

A. From January, 1951 until June 27) 9iiae 
which was [1243] the date of his death. 

@. Can yon tell us what your earnings were as 
a patent lawver during that time, your share of the 
earnings, average per month? Just estimate it. 

The Court: That part of the vear, do you mean? 

Mr. Leonard Lyon: Yes, your Honor. 

The Witness: As closely as I can reeall it, 1¢ ran 
about the same, about $800 a month. 

Q. Can you estimate approximately what 
your 

A. I might say that we had an understanding 
regarding what I was taking out of the firm, be- 
eause the physical assets of the firm were Mr. 
Hann’s. T was new out here and hadn’t built up any 
chentele, 


@. Was that the period when you were employed 
or retained to make some drawings by our firm? 

A. I have never made a patent drawing in my 
hfe or any kind of a drawing for anyone. 

Q. In 1952 you were self-emploved, is that 
rieht ? A. Yes. 

Q. Independent, you were not associated with 
any other attorney? A. That is correct. 

Q. And that was true in 753 and 754? 

A. That is correct. 

Q. And in °55 up to November? [1244] 
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A. That is correct. 

The Court: Who did you go with in November 
of ‘55? 

The Witness: Hazard and Miller. 

@. (By Mr. Leonard Lyon): Can you tell us 
what. your average, or estimate what your average 
earings were from vour practice of your profes- 
sion during the vears 1952, °53, and “d4, when you 
were self-employed ? 

A. They were considerably less, beeause of thie 
eireumstanees which T just related regarding the 
eontroversy over to whom this practice belonged. 

It seems to me in 1951 and °52, that is, the last 
half of °51 and the first half of “52—T think in 1952 
my receipts of fees were in the neighborhood of 
$24,000. 

Q. For the year? A. Yes. 

Q. And how mueh in ‘54? 

A. Much less. As T said. I don't recall now, but 
it was considerably less. 

Q. Did you ever in vour practice prior te Janu- 
ary, 1955, cam from your practice, as much as 
$9,000 a month? 

A. Did I personally reeeive that much ? 

© Yes. A. No. 

Q. Did von ever receive as munch as half of that 
m any one month, or over a period of time? [1245] 

A. No, T have never personally received that, 
but I have hilled that much? 

Q. To whom? A. To chents. 

Q. Did they refuse to pay it? vo) NO: 
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Q. What became of the bill? Were they paid? 

A. What particular time ave you speaking of? 
I may be confused. 

Q. Iam speaking about the time when you were 
self-employed in 1953 and 1954. 

A. Oh, no. Let’s see now. I don’t beHeve in 1953 
and 1954, but in 1952 J think there were months 
where they van as high as $4,500, $5,000 per month. 

Q. That is the maximum you ever billed? 

A. ‘To the best of my knowledge at the present 
time. 

@. Is this the first patent case vou have ever 
conducted yourself as the counsel conducting the 
case? 

A. It is the first one I have conducted myself, 
because I have always been with someone during 
the more than 20 years of practice. 

Q. Do vou consider if you were compensated at 
the rate of your established per diem, which you 
say was $30 per hour, that that would be a reason- 
able compensation for your services in this case? 

A. No, 1 do net. 

@. Have you anv agreement with the defendant 
whereby you will receive any compensation other 
than the $5,000 that you have referred to? 

A. Yes, I stated that if there was anv recovery 
in this case I would receive 25 percent of it. 

Q@. But if there was no recovery, vou have no 
agreement to receive anv more money; is that cor- 
rect? 
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Ae ‘hhiat is trie. But T do not consider that the 
value of the services. 

Q. Can vou give us a list of some represeutative 
chents of vours who in the vear 195-4 actually paid 
vou at the rate of 830 per hour for vour services? 

A. Glass-Tex Corporation, General Pacific Cor- 
poration, Good Humor Corporation of California, 
Crown Body and Coach Company. 

You can remember these ehents singly and at 
times when the oveasion arises, but it is awfnlly 
hard 


Q. These are chents. that vou mention, whose 
names appear on your books for 1954? 

A. That is correct. 

Q. And who were billed at the rate of $30 per 
hour? Cem ues. SIT, 

Q. You do have books, do you? 

A. Yes, T do have hooks. [1247] 

Modernaire Corporation of San Leandro, Cali- 
fornia. 

The Court: T am a little surprised at this eross 
examination. 

(Off the record discussion.) 

The Witness: I would still ike to emphasize the 
fact that the period from approximately part of 
1952, I would say up until the present time, was due 
a great deal to the controversy over who was to get 
the chents which constituted the practice of Harold 
WY. Maitinely. 

The Court: Mr. Mockabee, a lawyer is a lousy 
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witness anyhow, so just answer the questions you 
are asked, 

Q. (By Mr. Leonard Lyon): Your last remarks 
do not apply to 1953 and 1954, is that correct? 

A. The remarks I just made? 

ee tte. A. Yes, they do. 

Q. Is that still continume? 

A. Absolutely. 

Q. Did your work in this ease include work on 
the counterclaim ? 

A. It did in so far as it affected the defenses in 
the patent action; and, naturally, Mr. Lipson, pres- 
ident of the defendant, and Mr. Graham, and I, dis- 
cussed matters of the counterclaim and considered 
ways and means of procedure with regard to the 
counterelaim, as well as to the patent case. [1248] 

Q. Have you any basis on which you conld esti- 
mate the time, a portion of the time, that you de- 
voted to this case that was devoted to the counter- 
elain as distinguished from the defense of the case? 

A. No. And I don’t see how it could be divided. 

Q. When you took over this ease, you found 
that you had to become familar with the work that 
was done hy Mr. Graham, did you not? 

A. Thad to become familar with what had gone 
on in the proceedings prior to the time T came in, 
I had to become acquainted with the prior art, the 
file histories, and all of the papers. 

Q. And that involved a duplication of work that 
Mr. Graham had done? 

A. I do not know, because I wasn’t in the ease 
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and I didn't observe the work that Mr. Graham did. 

Q. Yon say vou eonferred with ‘Mr. Graham 
extensively ? 

A. Yes. And he appeared to know what the case 
was about. 

Q. Did he seem to be ready to try the case? 

A. IT don't know that I ever asked him that, and 
I don’t know that 1 discussed the ease with Inm 
with that in mind, that question in mind. He seemed 
to know what all the facts were. 

Q. He did seem to be apprised of all the facts? 

A. He eertainly did. 

Q. Did you get information from him and did 
he furnish vou with facts in the case to a large 
extent? 

A. He furnished me with all the prior art, all 
the papers and the complete file and the proceed- 
ings prior to the time J came into it, and the other 
evidence that had heen collected by Mr. Graham 
before T came into it. 

Q. And vou ean‘t estimate at all how mneh of 
the time von devoted to the ease was a duplication 
of the work that Mr. Graham had done? 

Be No, Tecan t, beenuse U didi know whether 
Mr. Graham was coming out here to try the ease, 
or not, or whether Mr. Fniwider was going to try it. 

Ni. Leonard Lyon: J think that is all, your 
Honor. 

The Conrt: Step down, 

Any further testimony ? 

Mr. Moekabee: Your Honor, I would like at this 
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time, in order to keep Mr. Bechler from having to 
stay around too much longer, to present Mr. Beeh- 
ler as an expert on behalf of the defendant on the 
question of fees. 

The Court: All vight, 

Mr. Mockahee: Mr. Beehler, will vou take the 
stand, please. [1250] 


VERNON D. BEEHLER 
called as a witness by and on behalf of the defend- 
ant, having heen first duly sworn, was examined and 
testified as follows: 
The Clerk: Wall vou please state your name. 
The Witness: Vernon D. Bechler. 


Direct Examination 

@. (By My. Mockabee): What is your oceupa- 
tion, Mr. Beehler? 

A. JI ama patent lawyer. 

Q. Do you practice alone? 

A. No. I am a partner in the firm of Huebner, 
Beehler, Worrel and Herzig. 

Q. Of this city? A. Of this city. 

Q. Ilow long have you engaged in patent prac- 
tice? 

Mr. Leonard Lyon: Maybe we ean shorten this 
up. T know Mr. Beehler. If counsel will tell me 
whether he is being ealled as an expert on fixing 
fees, or as an expert on patent law. 

Mr. Mockabee: I think the hearing is on the 
question of fees, your Honor. 

The Court: An expert on fees. 
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Do vou stipulate, first, that he is a qualified pat- 
ent lawyer? 

Mr. Leonard Lyon: I eertainly will. [1251] 

The Court: Let's skip Mr. Beehler’s qualifica- 
tions, then. 

sut tell ine, Mr. Beehler, how long have you 
practiced ? 

The Witness: 19 vears. 

The Conrt: What vear were von admitted ? 

The Witness: 1937 to the bar of Tllnois. 

The Conrt: How long in California? 

The Witness: Sinee “HA Twelve vears. 

The Court: Go ahead. 

Q. (By Mr. Moeckabee): Mr. Beehler, have vou 
engaged in extensive patent litigation ? 

A. “Extenstve” is a qualifying word. T would 
say an average amount of patent litigation. 

Q@. Are vou at all familar with the present liti- 
gation ? 

A. [ am not familiar with the htigation, al- 
though T have looked at the pleadings and have 
been informed as to the character of the litigation. 

The Court: Did you go through the files? 

A. I went through the files, yes. 

Q. (By Mr. Mockabee): Are you aequainted 
with the type of art involved in the litigation? 

A. I am acquainted with the type of art from 
having looked at the patents involved, the patents 
in question, and [1252] to a degree the type of 
patents involved in the defense material, prior 
art patents. 
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Q. Judging from your past experienee, would 
vou say that the preparation and defense of a suit 
of the subject matter of the present suit would be 
that of a simple case or a complicated case? 

A. A complicated case, without question. 

Q. How much do you charge for your office time 
for the preparation of patent Htigation? 

Mi. Leonard Lyon: I object to that as irrele- 
vant. 

The Court: What he charges is irrelevant. 

I think he ean testify as to what was the reason- 
able value of his services in preparing patent liti- 
gation. 

Q. (By Mr. Mockabee): Will you answer that 
question, what you think is the reasonable value 
per hour for the preparation of patent litigation? 

Mr. Leonard Lyon: I would like voir dire, if 
IT might, ou that, your Honor. 

The Court: We are probably wasting time, be- 
cause it is not his fee that is being charged. It 
seems to me that what you have to do is to make 
some record here as to what this man knows about 
this ease. 

He has looked the file over and the exhibits, I 
tale it. 

The Witness: Yes. [1253] 

The Court: Is that right? 

The Witness: The patent exhibits. 

The Court: You heard My. Mockabee testify to 
his background and experience, and so forth? 

The Witness: Yes. 
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The Conrt: You heard Myr. Graham testify as 
to his experience ? 

The Witness: | did. 

The Court: You are personally acquainted with 
Mr. Fulwider, L suppose ? 

The Witness: | Knew lim well, ves. 

The Court: Did vou hear the stipulation that 
Mr. Fulwider had done some work on the case and 
had billed the sum of S£37-4.35 ? 

The Witness: T heard that testimony, ves. 

The Court: And that he was in the case approxi- 
mately two vears, Winle Mr. Graham was in charge 
of the case Fulwider was handling some matters 
on tins end. 

The Witness: Yes, IT knew that. 

The Cont: Do you know this NJetman who 
was an attorney from another city? No. He is 
local here, isn’t he? 

Mr. Mockabee: Yes. He is a general lawyer; 
not a patent lawyer. 

The Court: Do vou know him? 

The Witness: No, T don’t know Wleinman at all. 

The Comt: You heard the testimony that he had 
billed the defendant and been paid $890? 

The Witness: I heard that, yes. 

The Court: You understand this case was filed 
what date—’49? 

Mr. Mockabee: March, 1949. October, 1949. 

The Court: And from the file, I take it, you 
noticed the various proceedings that had gone im 
the ease? 
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The Witness: I noticed they were volummous, 
yes. 

The Court: And then the trial started on Mareh 
Ist, 1955 and continued to March 15, 1955, with ap- 
proximately 1,137 pages of testimony. 

May it be stipulated that those are the dates and 
the pages? 

Mr. Leonard Lyon: Yes, your Honor. 

The Court: Mr. Mockahee, do you also stipulate? 

Mr. Mockahee: Yes, six. 

The Court: And then the matter was briefed. 
Did you notice the briefs in the file? 

The Witness: T didn’t examine the briefs, no. I 
understand it was briefed, but I didn’t examine the 
briefs. 

The Court: The Court filed a memorandum opin- 
ion in the matter. Did you see that? 

The Witness: IT have not read it. I am somewhat 
aware of its length, and T know it has been referred 
to, and I [1255] have heard some of the content. of 
it discussed, but IT haven’t read it. 

The Court: You looked over the two patents in- 
volved? 

The Witness: Yes. I didn’t study the patents, 
but I did look them over. 

The Court: Are you aware of the fact that the 
Court has held both patents invalid and not in- 
fringed. 

The Witness: YT am aware of that. 

The Court: And that the Court has alternately 
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said that if valid and if infringed, that the defense 
of unelean hands is available to the defendant ¢ 

The Witness: That portion of the ease J am not 
familiar with, or the proceedings. 

The Court: What other matters do you want to 
Inquire into? 

Mr. Moekabee: IT wanted to get into the matter 
of the rate of charge. 

Q. (By Mr. Mockabee): dn a ease where these 
mumerous issues were involved and the defendant 
Was successful in securing a decision declaring the 
patents invalid and not infringed, that the plain- 
tiff was guilty of unclean hands, misuse of the pat- 
ents in violation of the antitrust laws, would vou 
state that the defense of that case warranted a sub- 
stantial fee? 

A. T wonld state that it would warrant a sub- 
Stamtial fee. [1256] 

Q. Would vou sav that beeanse of the outeome 
of the ease just recited, that counsel for the de- 
fense should or shonld not be awarded at least as 
lngh a fee as is generally charged in the defense of 
patent eases? 

My. Leonard Lyon: T wonld like to ask a ques- 
tion of the witness by way of voir dive and try to 
avoid objections, if T ean. 

The Court: You may. 


Voir Dire Examination 
Q. (By Mr. Leonard Lyon): T would like to ask 
you, Mr. Beehler, what eriteria do you understand 
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govern the award of attorneys’ fees in a patent 
case ? 

A, Whether the fee should be awarded or the 
wnount of the fee? 

The Court: What are the factors? 

Q@. (By Ab. Leonard Lyon): Not whether they 
should be awarded, but by what they are. 

A. How mueh they should be? 

Q. Yes. 

The Court: J think you mean what factors or 
eriteria should be taken into account in determin- 
ing a reasonable fee in a case where a court has 
ordered it would allow fees? 

Mr. Leonard Lyon: That is correct, your Honor. 

The Witness: I would consider, first, what is a 
reasonable fee for services of the kind in question, 
under ordinary circumstances, let us say. T am not 
mindful of those circumstances related today, be- 
eause I couldn't enumerate them. I am aware of 
their character. But from my own experience and 
from a general knowledge of how fees ave charged, 
I say that these things are fair to consider: 


The Court: The things you are going to tell us 
now ? 

The Witness: Yes. 

The Court: All right. What are they? 

The Witness: The difficulty of the case is one; 
the valne of a win to the chent is another, how 
much it means to his business; another factor is 
whether, if for example I were trying the ease all 
by myself, if I had to work 14 hours a day I would 
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say the valne of my services would be different 
from what it would be if 7 worked six or seveu 


hours a day and had an assistant 

Q. (By My. Leonard Lyon): Are vou speaking 
now of the value to yon, rather than the client? 

A. As an example, we are talking about what 
are reasonable attorneys” fees under the e:reum- 
stanees. 

Q. What are the factors that vou should con- 
sider in arriving at a reasonable attorneys’ fee? 

awe ‘That is correct. wea: 

Whether I mentioned it, or not, whether the ease 
[1258S] is won or lost, that would be an element m 
the value of how much the fees would be. 

The Court: Wonld vou consider the length of 
time that it took to prepare the case for trial? 

The Witness: By all means. 

The Court: Would you consider the length of 
trial? 

The Witness: Well, T would consider the length 
of trial, of course, in the computation of reasonable 
attorneys’ fees, except 


Q. (By Mr. Leonard Lyon): Are you eonsider- 
ine this question from the standpoint of what is a 
reasonable attorney’s fee from the standpoint of 
Mr. Mockabee, what he should get, or are you eon- 
sidering it from the standpoint of what. a reasonable 
attorney’s fee should be allowed to the client irre- 
spective of whether or not the client pays it to the 
lawyer? iene lanier, 

What a particular attorney—what value he may 
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assign for his services, or somebody else may assign 
to it, I haven't been considering, particularly. 

Mr. Mockabee: Your Honor, I think the ques- 
tion before the Court is, what is the value of the 
services rendered. 

The Court: Just a minute. He hasn't finished his 
answer. Go ahead. 

The Witness: My answer is that what I am say- 
ing here [1259] has to do with what is a reasonable 
attorney’s fee for the services that the chent re- 
ceived. 

Q. (By Mr. Leonard Lyon): Do you think a 
factor to be considered in that is the degree of pro- 
fessional ability, skill and experience of the lawyer 
rendering the services. 

A. Professional ability? 

Q. The degree of professional ability, skill and 
experience of the lawyer rendering the services? 

A. I will answer that in three pieces, if I may. 
I would say that the abihty of the lawyer should be 
eonsidered, and his skill should be eonsidered, be- 
eause it is reflected in his ability. I would put his 
experience last, because IT can readily appreciate 
that a man with 25 years of experience might do 
more poorly than a man with ten years of experi- 
ence, 

Q. Do you think that a factor to be considered 
is the professional character, qualifications and 
standing of the attorney ? A. Yes. 

Q. You have stated that you are gomg to give 
your opinion based on your experience on matters 
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of this kind. Are you aeqnainted with the award of 
attorneys” fees In muimerons cases, patent cases in 
this District? A. Not numerous cases. 

0. hieimysr} i Seme, (M50 

Q. Are vou aequainted with the basis on which 
they have been awarded in this Distmet, on the 
Dasis of $200 per day for each day of eourt trial, 
and twice that number of days at that rate for 
preparation, such as Judge Mathes uses? 

A. foam not fannhar with that particular for- 
mula, ne, 

Q. What formulas do vou know of having been 
used in this District ? 

A. 1] dont know of any formulas. T am_ not 
aware that they have used a formula. 

Mr. Leonard Lyon: That is all for the moment, 
vour Honor. 


Direct Examination—(Resuined) 

Q. (By Mr. Mockabee): May. Beehler, do you 
always, in charging a client for litigation, base vour 
fee entirely upon time ? 

A. Not always npon time. 

Q. What do you consider an important factor, 
other than time, which enters into the estimation of 
the value of your services in litigation ? 

Mr. Leonard Lyon: May I hear that question, 
please? 

(The question was read by the reporter.) 

Mr. Leonard Lyon: I will not object to that 
question if it will be understood that the witness is 
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explaining it in connection with the reasoning that 
he fellows in testifying as to what would be a rea- 
sonable award in this ease. [1261] Otherwise I don’t 
think his own values are involved. 

Mr. Mockahbee: Leave out the word ‘‘yourself’’; 
instead of your services, just say “services,” 

The Witness: May I have the question ? 

(The question as amended was read hy the 
reporter as follows: ‘Q. What do you con- 
sider an important factor, other than time, 
which enters mto the estimation of the value 
of services in litigation ?’’) 

The Witness: I think my answer to that would 
be a repetition of some of my answers to Mr. 
Lyon’s questions. 

Q. (By Mr. Mockahee): I was trying to em- 
phasize a point. I will put it this way: 

Does the result obtained affeet the value of serv- 
lees ? WA Ves. 

Mr. Mockabee: hat is all, your Honor. 

The Court: You haven't asked him his opinion 
as to any amounts and time. 

Mi. Mockabee: I beg your pardon. 

Q. (By Mr. Mockabee): In a ease sueh as the 
ease at bar, do you eonsider that the time spent in 
preparing for trial, during trial, and subsequent to 
trial, such as on final briefs, is worth more than on 
a simple ease involving less time? [1262] 

A, Well, I think I ean answer it this way: We 
are rather accustomed to assign a value to an attor- 
ney’s time in trial, and I am accustomed to think in 
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terms of $200 a day for tral time. Tn iny opinion 
that. rate should apply to depositions as well as 
court. time, 

In picking that value for time, [Tam aecustemed 
to consider a trial day as the number of hours im 
eourt. plus some preparation in advanee of the 10 
oeloek hearing or 9, as it: may be, and some windup 
time at the close of court after - o'clock, if that he 
the time. But T don't consider the trial day mid- 
meht hours. 

With respeet to preparation before trial, in my 
view it is equally important, ofttimes more impor- 
tant, than time spent actually im court. 

Q. What do vou think would he a proper value 
perv hour for the time spent in preparation or out 
of court / 

A. In my view $30 an hour would be average. 

Q. Do you think in some cases this amount 
might be increased ? 

A. In some eases the amount could very reason- 
ably be inereased. 

The Court: Now, vou have given us figures here 
whieh vou say you are accustomed to charge and 
vou are aecustomed to think is proper, and so forth. 
From what you know of this case —we are inter- 
ested in the fees in this case—what [1263] would be 
your ideas of a reasonable fee, your opinion of a 
reasonable fee, either by the hour or in toto for the 
mial, or for the work of all the attorneys in it, or 
any way vou want to give it to us, 

The Witness: Under the cireumstances as IT un- 
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derstand them the way this case was prepared for 
and tried, in my view, in my opinion, the reasonable 
rates which I just mentioned, $30 an hour and $200 
a day, would be insnfficient. 

Q. (By Mr. Moeckahbee): Do you have any opin- 
ion as to what a reasonable and proper rate 
would be? 

A. TI should say an inerease in that between 20 
and 50 percent would not be wnreasonanple. 

Mr. Mockahee: That is all. 


Cross Examination 

Q. (By Mr. Leonard Lyon): Do you know of 
any other cases, to vour knowledge, where fees 
have been awarded on that basis in a patent case? 

A. On what hasis, if yon don’t mind saying? 

Q. The basis that vou just suggested would he 
proper in this case. 

A. IJ can’t point to a basis of award for minor 
neys’ fees in any eases, to answer the question the 
way you frame it. 

Q. Do you regard it as unusual in a patent case 
that there be a defense of antitrust violation or 
misuse sustained? [1264] Is that an extraordinary 
thing nowadays in patent. suits? 

A. That such a defense be sustained ? 

Q. Yes. 

A. {don’t know whether I consider that extraor- 
dinary, or not. 

Q. The defenses are pleaded in many patent 
eases, are they not? AS Ves. 
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@. And you know a reasonable number of then 
in which they have been sustained, de you not? 

& JI am appreciative of (he miret that many 
times defenses are pleaded, many defenses are 
pleaded, and some are more important than others, 
and that a defendant puts in all of the defenses he 
cau hope for, some of whieh he doesn’t expect may 
be too strong, but nevertheless if they are available 
to him J know that he pnts them in and hopes for 
the best. 

Q. Do vou mean to testify that your measure- 
ment of the reasonable value of the services in a 
patent case such as this would be the same, irrespee- 
tive of who appeared as the attorney in the case— 
T mean irrespective of the standing or professional 
experience of the earning power of the attormey 
that appeared in the case? 

A. I am aware that one attorney may charge 
more than another. [1265] 

Q. What T mean is, is it your testimony that vou 
are disregarding that factor in arriving at the fig- 
ure that vou have given? 

=.) am aware that a eclicut may expect to pay 
one Jawyver more than another. 

Q. Would this fee that rou have stated vou 
think wonld be a reasonable fee, $200 a day and $30 
an hour, he vour testimony, irrespective of what the 
experience or the professional skill or standing of 
the attorney trying the case is? 

*. If I may put it this way: If the life of my 
business depended on it, and a man appeared for 
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me and won for me, I don’t think that I would 
draw the line too sharply as to whether or not he 
was the man of highest standing in the community 
or one who had not. yet made a reputation. 

Q. In other words, if is yonr view that what 
governs is what is accomplished in this particular 
ease, rather than the standing or professional status 
of the attomey before the ease is tried; is that 
right ? 

A. T would say that when the man demonstrates 
his ability by the suecessful ontcoime, his ability 
deserves to be measured that way, rather than by 
what other people think of him. 

Q. You have heard the testimony im this ease 
that various lawyers participated in its preparation, 
and do you [1266] understand that that involves 
some duplication of effort? 

A. I wonldn’t eall it dupheation. Two heads are 
better than one. 

Q. One of them retires in favor of the other, so 
we have that situation. 

A. Well, not even that. Because I am quite well 
aware that frequently in patent suits, and probably 
more frequently than not, there is more than one 
lawyer on each side, and we don’t consider it there 


_ 2a dupheation of effort, because one lawyer contrib- 


ott one thought to the defense or the prosecution, 
and another lawyer contributes another thought, 
and the contribution of the two of them frequently 
restlts in more than double the ability. 

Q. You were here during Mr. Graham’s testi- 
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mony, In which he eonceded that his withdrawal 
from the case involved some duplication, were you 
not ? 

Mir. Graham: J don’t hke to intertupt, but T 
object to the statements of counsel for the plaintiff 
about my retinme from the case. 

J did not retive from the ease; T just did not plan 
to be at the trial, and later did appear at. the trial. 

Mr. Leonard Lyon: I didnt mean withdraw 
from the case in the final sense, but— 

The Court: Reframe vour question. 

Mr. Leonard Lyon: but. he turned the trial 
over to [1267] Mr. Moekabee, after being in the 
ease for fonr years, exeept that he appeared and 


conducted some examination on the antitrust phases 
of the ease. 

The Witness: Yes, I am aware of those eireum- 
stances. 

Q. (By Mr. Leonard Lyon): Tt is your testi- 
mony that in spite of those cireumstances there 
was no dupheation of work in this case? 

A. I strongly suspect, Ma. Lyon, that the de- 
fendant got more for his money by the shift than 
if he had Jeft it all in the hands of the man who 
started it. 

Q. Yon mean to say that vou think Mr. Mock- 
abee being brought into the case produeed a differ- 
Brteresnit tham ifWMir. Graham had handled it hy 
himself? 

A. I didn’t say that. I made no reference to 
result, 
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Q. When you are testifying that a reasonable 
fee is a figure of $80 an hour, do you mean to say 
that that would be a reasonable fee irrespective of 
how long the attorney devoted to preparing a. ease. 

A. When you say ‘“‘how long,” do you mean the 
number of hours? 

@. Yes. Suppose he took a year to prepare a 
ease that another man would prepare in a month, 
would your testimony still be the same? 

Mr. Mockabee: Your Honor, 1 think @thismiee 
little off the subject. It hardly took me a year’s 
time to prepare the [1268] case, as the evidence 
shows. 

The Court: Overruled. 

The Witness: J think I will need the question 
again. 

(Question read by the reporter.) 

Q. (By Mr. Leonard Lyon): On that point, I 
mean by “testimony world be the same,’’ do yon 
still say that there should be an award as a reason- 
able attorney’s fee of $30 for each hour used in the 
preparation of the case? 

A. If I understand your question, one man takes 
a year to prepare 

@. Yes, and another man does it in a month. 

AY and another man does it in a month, and 
we are considering the number of hours in each day 
the same ? 

Q. Yes. 

A. So one man takes twelve times as long as 
the other? 
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Qs Nes. 

A. If the man in one month does all in that 
month that the other man did ina yeay, then their 
serviees would be comparable. 

Q. Have vou sufficient knowledge of the ciremn- 
stanees in this ease, so that von feel prepared to 
say that vou believe that an award should be made 
of 8380 an hour for all the time put m in prepara- 
tion of this ease by all the lawyers? 

A. From my knowledge of what has happened, 
T wouldn't [1269] think that would be enough. 

Q. Do you think vou have sufficient knowledge 
of this ease to say that all of the time was required 
that was put on the case by all the lawyers? 

A. I don't have enough knowledge of the case 
to know whether time was wasted. 

Q. Would vou consider that an award of $200 
per day for court trial time in this ease, plus twice 
that amount for ontside preparation, was consistent 
with the award of reasonable attorneys’ fees by the 
courts in this Distriet that vou know about? 

A. YT eonldn't answer that question, because I 
am not famihar enough with the cireumstanees on 
whieh the courts in this District based their findings 
of attorneys’ fees. 

Mr. Leonard Lyon: That is all, your Honor. 

The Comt: May the witness step down? 

Mr. Moekabee: Yes. 

The Court: We will adjomn until 10 o0’clock 
tomorrow morning. 

Do von have further evidence? 
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My. Mockabee: We want to put Mr. Lipson on 
the stand for a little while. 

If it doesn’t meonvenience the Court too much, 
can we make it 9 o’clock again? Mr. Graham has 
his family with him and they have a reservation on 
a two-something train [1270] tomorrow afternoon 
that they would hke to make. 

The Court: Is 9 o’elock all right? 

Mr. Leonard Lyon: It is all right with me if it 
is all right with the Court. 

The Court: Nine o’elock is all right. 

How much time would you want tomorrow? 

My. Leonard Lyon: TI am going to ask the Court 
when this proceeding is over if it will allow me to 
submit the record in this case to my elent and ask 
my client if they will suggest what they believe 
would be a reasonable fee in this ease. 

IT have my own ideas, but I don’t lke to be put 
in the position of stating them until I have checked 
with my client. 

The Conrt: Why should we take what the chent 
thinks is a reasonable fee? They ave not experts on 
attorneys’ fees. 

Mr. Leonard Lyon: It would be in the nature of 
a stipulation. And I am not empowered to make a 
stipulation as an attorney for the chent without 
that eclient’s permission. 

The Court: TI understand that, but are you going 
to offer any proof of the reasonable value of the 
services here ? 

Mr. Leonard Lyon: I want to ask the client if 
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they want to put on any proofs. They may not 
want to put on any proofs at all. [1271] 

The Court: I take it the reeord has been practi- 
eally made. 1 don’t know what else Mr. Lipson 
night have that would be pertinent to this issue. 

Can you get in toueh with them before court 
tomorrow morning? 

Mr. Leonard Lyon: We don’t knew how it would 
be possible to do that. They are in Pennsylvania. 

The Court: What do vou snggest, we con- 
tinue it? 

My. Leonard Lyon: As soon as the reporter can 
eet ine the reeord IT will send it back to them imime- 
diately and ask them to read it, and tell them that 
I want to make a statement to the Court on what ft 
consider to be the proper attorneys’ fee in this ease, 
along the hne your Honor immeated you would lke 
this morning. And 1 propose to say so much, and T 
want to know if they have anv objection to my say- 
ing so before I say it. 

Otherwise I feel my hands are tied. T don't feel 
as an attorney in the case [ can make a proffer of a 
stipulation of that kind without consulting my 
chent. 

Mr. Mockabee: Your Honor, I think the plain- 
tiff had some knowledge of this. 

Mr. Leonard Lyon: I already tried to do ths 
onee with their permission, Mr. Mockabee, and we 
couldn’t agree, and I don’t want to, unless My. 
Mockahee wants me to, state to the Comt what fig- 
ures he and Mr. Graham asked me to [1272] 
agree to, 
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Mr. Mockabee: I have no objeetion, if Ma. liyon 
is willing to relate the whole circumstances. 
The Cowt: Let’s take it up tomorrow morning 
at 9 o’clock. 
(Whereupon at 4:50 an adjournment was 
taken to reconvene at 9 o’clock a.m., Friday, 
August 3, 1956.) [1275 


Friday, August 3, 1956, 9:00 a.m. 

The Court: Call the case. 

The Clerk: 10450-C Civil, Talon, Ine., vs. Union 
Shde Fastener. For further trial. 

Mr. Moekabee: Your Honor, I would hke to, m 
just a few seeonds, supplement my qualifications or 
experience. 

It has been some vears ago, but I made a number 
of extensive patent investigations of zipper methods 
and apparatus for United-Carr Fastener Corpora- 
tion, for Scoville Manufacturing Company, and for 
a German eoncern whose name I eannot remember. 

The investigation was of machines of a type dif- 
ferent from the Silberman machine in suit, but they 
did inelude methods of formation of the zipper ele- 
ments and methods and apparatus for attaching the 
elements to the tape. 

So much for that, vou Honor. 

The Court: What did that mvestigation consist 
of—geing over the art? 

Mr. Moeckahee: They were made personally by 
me in the Patent. Office. T made searches thoroughly 
eovering the zipper art. Some of them were in- 
fringement investigations to determine whether cer- 
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tain proposed constructions infringed then patents. 
There were investigations to determine whether cer- 
tain patents in the art helonging to other companies 
would be [1274] valid in view of the extent of the 
investigation whieh 1 made hoping to find some- 
thing that the Patent Office had not found. 

Some of them were merely novelty investigations, 
hut most of them dealt with validity and infringe- 
ment, 

Now, vour Honor, T would Ike, if T may, to eall 
Mr. Leonard Lyon to the stand. 

Mr. Leonard Lyon: If yonr Foner please, T 
stand on my privilege as an attorney not to be 
ealled as a witness in the ease. | think T shenld pre- 
sent my views as an attorney in the case. 

The Court: Aside from the propmety of it for 
just a minnte. 1 dont know that vou have any such 
privilege, a general privilege not to be called as a 
witness. Even judges ean be called in their own 
eourts as to faets that they know. But I anticipate 
that probably what My. Mockabee is going to do is 
to call vou as anseaspert, Ts that it? 

Mr. Moekabee: Not exactly, vour Honor. T am 
going to call iim with regard to faets which cer- 
tainly I dont believe are privileged information, 
relating to the trial of this ease. 

Myr. Leonard Lyon: All T know about the trial 
of this case T learned as an attorney, your Honor. 

The Court: What you may have learned as an 
attorney nught he privileged and it night not. 

Mr. Leonard Lyon: That is correct. 

The Court: That doesn’t answer it. 
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Are we just wasting time, or what are you getting 
at, Mia. Mockabee ? 

Mr. Mockabee: Mr. Lyon extensively yesterday 
dwelled on the amount of cases that I had tried 
alone, and I would hke to get a little bit of the 
other side of the pieture on this thing, which I 
think would be properly in the record. 

The Court: What would you propose to prove 
by Mr. Lyon? 

May. Mockabee: One thing, [ would lke to ask 
My. Lyon when he last tried a case by himself. 
LT don't think that 1s privileged matter. 

My. Leonard Lyon: There is no award of attor- 
neys’ fees involving my services in this ease, your 
Honor. 

The Court: I am not going to take time to do 
that. I have tried enongh patent cases to know that 
an important ease is rarely tried by one lawyer, and 
I know what goes on in my court. I have seen the 
Lyon firm present on many occasions, and I know 
that generally there are a couple of them present. 
Once in a while one would be present. 

It isn’t going to assist me any. 

As I indicated by my irritation yesterday, I was 
a little resentful of the cross examination of you. 
We are not going to go any further into the matter 
by any examination of Mr. Lyon on that matter. 

My. Mockabee: J think the record is clarified on 
that poimt then, vour Honor. 

There is one other question that I would lke to 
ask Mr. Lyon. If he did not agree in discussion with 
me about a week to ten days ago that a fee for my 
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services, a reasonable fee for my services, was not 
$16,000, 

My. Leonard Lyon: You snggested that to me, 
but 1 didn’t make any connnitment on behalf of my 
client or myself about it. 

Mr. Moekabee: Didn't vou say you saw no ob- 
jection to a fee of that tvpe? 

Mr. Leonard Lyon: T said T hoped that the chent 
would agree to the fee. 

Mr. Mockabee: Tn other words, in your opmion 
it was not an nnreasonable fee? 

Nr. Leonard Lyon: J didn't agree to that. 

IT did express the belief that Myr. Graham’s fee 
was without question ont of line. [ think you re- 
member that. 

Mr. Moekabee: But vou did—— 


Mr. Leonard Lyon: I told you that your fee 
would be considered and that T hoped that the chent 
would go along in reaching an agreement with you 
on what your fee was. 

Mr, Mockabee: Jn other words, that vou wonld 
recommend it to vour chent? 

Mr. Leonard Lyon: That involved other factors 
about. settling the ease, too. [1277] 

Mr. Moekabee: Would vou eare to explain all 
those factors. 

The Court: That is something that. I don’t want 
to go into. 

mi. weonavd Lyon: That's right. 

The Court: The discussion between you on possi- 
ble settlement, or even possible settlement of an 
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issue mn the ease, such as the amount of a reason- 
able attorneys’ fee, would not be proper. 

All right. 

Mr. Muckabce: My point was that if Mr. Lyon 
thought that a certam fee was not unreasonable, I 
don't think that fee should reflect any amount of 
money im settlement of the case. 

The Court: This was apparently a disenssion 
between your to settle an issne, and any statements 
made im eomection with that, when an agreement 
was never reached, would not be admissible. To put 
it. mr evidence, it would be an admission, and that is 
why negotiations looking toward the settlement of 
a ease or the settlement of an issue are not properly 
put in evidence. 

Counsel should be free to discuss matters without 
having it later said that one of them had made an 
admission. 

I won’t hear any evidence on that. 

Mr. Mockabee: All right, your Honor. 

Mr. Graham: If your Honor please, I would 
lke to eall [1278] Ma. Lipson to the stand. 

The Court: What issue is this on? 

Mr. Graham: This is largely, your Honor, cor- 
roboration of my own testimony, and there are a 
few matters that I did not testify to that Mr. Lip- 
son’s testhnony would be of more value than mine, 
because mine was hearsay. 

The Court: All right. 

The Witness has been sworn in the trial, but 
swear him again. 
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Pilla aR GIN 
ealled as a witness herein by and on behalf of the 
defendants, having been first duly sworn, was ex- 
antned and testified as follows: 
The Clerk: Will von please state vour name ? 
The Witness: Philip Lipson. 


Direct: Examination 

Q. (By Ar. Graham): “My. Lipson, do vou re- 
eall having a series of telephone conversations with 
me commeneing In December of 1949 and extending 
into 1950, during which the matter of attorneys’ 
fees was discussed with vou? 

we Yes, I do. 

Q. Do vou reeall having a meeting with me im 
New York in the latter part of 1950 at which the 
matter of attorneys’ [1279] fees was also discussed ? 

eee aes 1G; 

Q. Can you tell the court briefly what that dis- 
cussion was ? 

A. «As I recall, Mr. Graham, I contacted vou, 
because von were recommended to me, not princi- 
pally beeanse of the fact that von were known in 
the zipper art, but hecanse IT was told you were a 
man with a heart that would take the case at. issue 
whether there was a lot of money involved in it or 
not. 

When I spoke to you [ appealed to vou that IT 
had contacted other attomeyvs and was informed 
that a thorough investigation and a defeuse of a 
ease of this type here involving these patents would 
run in the neighborhood of $50,000. Having been a 
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(Testimony of Philp Lipson.) 
corporation organized and capitalized at $50,000, 
that was equivalent to being thrown out of busmess. 

IT spoke to you and explained to you the situa- 
tion, that we were tnable to raise sueh fees and that 
IT was informed by the various members of the in- 
dustry that it had been the Talon practice in the 
past to start cases against various competitors 

Mr. Charles Lyon: Just a mimute. I object to 
what he has been informed by other people in the 
industry, and move to strike it. 

The Court: It is what he was telling counsel as 
part of a conversation hy which they arrived at the 
fees. The other [1280] issues of the ease have been 
tried. There is no harm done. 

Objection overruled. Go ahead. 

The Witness: J was informed, as I said 

The Court: Is this what you told Mr. Graham? 

The Witness: Yes. 

The Court: All right. 

The Witness: That I was informed that in most 
eases litigation having been started by Talon, it was 
always withdrawn at the eleventh hour; that the 
Talon Corporation did not dare to bring these pat- 
ents to trial, and that, therefore, in my opinion it 
was just a matter of treading water and showing 
up, a willingness to fight, waiting for Talon to 
come across with some proposition to settle the ease. 

T have spoken to Mr. Graham in that respect, that 
our firm is unable to spend large sums of money, 
and that it would be perhaps much better for us to 
get out of business the best way we could. 
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Mr. Graham told us that he would trv to charge 
us fees that would be nonnnal, 

T heard Ma. Graham state yesterday that he told 
us that he would charge us about half of the nor- 
mal fees. 

As 1 reeall if correetly, 1 had told My. Graham 
that we may not even be ina position to pay half of 
the fees, 

He said we would get along. 

And these conversations took place im several tel- 
ephone [1281] calls. 

Mr. Grahain was recommended to me 

The Court: Don’t wander around. Let's eet 
down to the nub of the thing and get this wound up. 

Phe Witness: Mr. Graham had told me, I be- 
heve, to send him $400, I belleve, as a retainer. 
I don’t recall the exact sum. And I believe that T 
had sent him either that amount or a little bit less 
than that. I haven‘t got my records before me so 
that I cannot verify those. I would have to bring 
all of my books here. 

The Court: Has that answered vour question ? 

Mi. Cralvam: Yies, 

The Court: All wight. Let’s go. 

Q@. (By Mr. Graham): Mr. Lipson, do you re- 
eal] ever having any discussion with a representa- 
tive of the plaintiff in this case regarding attor- 
mews’ fecs? 

A. Ona number of occasions. 

Q. Well, do you reeall any particular occasion 
In 1953? A. Yes. I had a meeting 
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(Testimony of Philip Lipson.) 

Mz. Leonard Lyon: I think we should identify 
the parties present, your Honor, before he states 
what the conversation was. 

Q. (By Mr. Graham): Will you state what rep- 
resentative of the plaintiff discussed this matter? 

A. Mr. Ralph B. Meech, the secretary of Talon. 

Q. Do you recall when that took place in 1953? 

A. It was, I beheve, m March, I don’t know the 
exact date, and it was in New York City. 

Ma. Leonard Lyon: May I ask a voir dire ques- 
tion, your Honor? 

Was this a conversation had in the course of an 
attempt to settle this case, a discussion of settle- 
ment? 

The Witness: That is correct. 

Mr. Leonard Lyon: Then I object to going into 
the question, your Honor. 

The Court: Objection sustained. 

Q. (By Mr. Graham): Did you have any dis- 
eussion with me, Mr. Lipson, mn the latter part of 
1954 coneerning my participation in the trial of 
Tis case? A. Yes. 

Q. Do you recall when that diseussion took 
place? 

A. That disenssion took place in either Septem- 
ber or October of 1954. 

Q. Will vou tell the econrt briefly what that dis- 
cussion was? 

A. T informed Mr. Graham that T had a discus- 
sion with Mr. Fulwider, who was local counsel for 
our firm; that I disenssed with him the matter that 
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it appeared to me that the Talon Corporation is 
going to go throngh with this suit, they are not 
going to withdraw, and I wanted to know what it 
would [12838] involve to try this case. Mr. Fnl- 
wider informed me that it wenld invoelye—— 

The Court: This is what you told Mr. Graham? 

The Witness: Yes, your flonor. 

(Continuing) ——that it would involve between 
thirteen and fifteen thonsand dollars. And, fur- 
thermore, in view of the finanetial condition of the 
defendant, he wanted a $12,000 deposit made in 
the bank so that he could withdraw sums of money 
from it as the trial went on. 

T informed My. Fulwider that T was in no posi- 
tion to deposit $12,000, whether he could take a 
lesser amount and the balance could be paid out. 

He explained to me that he was tied np— 

Mr. Leonard Lyon: J object to the conversation 
with Mr. FPulwider, vour Tonor. 

The Witness: This is what T informed Mr. Gra- 
ham. 

The Court: He said he is relating to Mr. Gra- 
ham this conversation he had with Ma. Fulwider. 

The Witness: That’s mght, that is the reason 
that I told Mi. Graham. 

Mr. Fulwider had told me that he was tied up 
with some causes, that it would take him at least two 
months, possibly more, to aequaint himself with the 
details of this ease, with which he was inac- 
quainted. He only aeted as counsel here, as a front, 
all the material had been sent to him by Mr. Gra- 
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ham. [128+] And that Ma. Fulwider had told me 
that he would have to engage counsel to represent 
him in the other cases and spend two to three 
months, plus the cost of the trial, and he explained 
to me that in addition to that it may cost from a 
thousand to two thousand dollars to engage patent 
counsel—patent experts. 

J suggested to him that I should be the patent 
expert. He was against that idea, because of the 
fact that he thought that I could not aet as the 
defendant and as the patent expert. 

LT then asked Mia. Graham whether he could come 
to Los Angeles to try this ease. 

Mr. Graham told me that Ins calendar was such 
that. he could not expect to come to Los Angeles in 
March; that he, likewise, having had expenditures 
in this ease and having carried approximately 
$10,000 in fees that he did not collect, that he 
could not very well come to Los Angeles without 
getting some sums of money, that at least I should 
raise five or six thousand dollars. 

I informed Mr. Graham that I could not raise 
that money; that the most that I could possibly 
raise by borrowing is $5,000; that I had endeavored 
to take a chattel mortgage on the business in order 
to raise the funds which Mr. Fulhwider had asked 
and I could not raise it. 

Mr. Leonard Lyon: ‘This is supposed to be a con- 
versation, as I understand it, with My. Graham? 

The Court: Yes. 

The Witness: That is correct. 
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The Court: All this veu told: My. Graham ? 

The Witness: Yes. 

The Contt: Let's hnrry on to the end of it. 

The Witness: Mr. Graham told me that le would 
try to do the utmost he could, and if possible, 1 he 
eould get away and T needed him badly, he would 
come down here; that T weuld have to pay his ex- 
penses, 

Mr. Fulwider had asked me to sign—T told that 
to Mr. Graham—that he had asked me to sign a 
release in September so that he could file it not 
later than January tst. 

The Court: For substitution of attorneys? 

The Witness: That’s night. 

I had known Mr. Mockabee—I told Ma. Graham 
that I had known Mr. Mockabee, because he had 
filed a patent, an application for a patent for me, 
and T had gone to Mi. Mockabee and presented this 
ease to him, and he told me that it would involve 
£5,000 or more, that he did not know the details, 
that he would have to famiharize himself with tt, 
but Mr. Mockabee was willing to go along and 
have me pay him out in small installments, and I 
then informed Mr. Graham at another conversa- 
tion that T had engaged Mr. Mockabee and that 
he should send all the material to Mr. Mockabee. 

The Court: All right. [1286] 

Q. (By Mb. Graham): Aly. Lipson, vou recall 
the trial of this case took place in March of 1955, 
and that T was here in Los Angeles on several of 
the trial days. Will you please tell the court 


1292 Talon, Inc., a corporation, vs. 


(‘Testimony of Philp Lipson.) 

whether or not I had discussions with you and 
with Mr. Mockabee during that period while I was 
m Los Angeles working on the ease? 

Myr. Leonard Lyon: | have already accepted the 
witness’ transeript of his time in the case. I am 
not challenging it. 

The Court: Just answer yes or no. 

The Witness: Yes. 

The Court: AH right. 

Mr. Graham: I think that is all, your Momo 

Mr. Leonard Lyon: T have no questions, Mr. 
Lipson. 

The Court: All right. Step down, Mr. Lipson. 

Is that the defendant’s showing? 

Mr. Graham: That is the defendant’s showing, 
your Honor. 

I would just hke to state that the defendant 
would like to have a provision made that if this 
ease is appealed, that some allowance of attorneys’ 
fees to the defendant will be made in connection 
with the appeal. 

Mr. Leonard Lyon: I think that 1s premature, 
your Honor, and improper. It couldn’t constitute 
anything but just a threat that the plaintiff 
shouldn't appeal. 

The Court: What is the practice in that? Are 
those fees fixed by the appellate court? [1287] 

Mr. Charles Lyon: Your Honor, I think IT could 
answer that question for you. 

In the case of Filtex vs. Atiyeh, I researched the 
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law, beeause Judge Tolin awarded attorneys’ fees 
to us there and there was an appeal. 

lt can be fixed by the appellate court, or this 
eount retains jumisdietion after the mandate, as- 
suming they win the ease on appeal, to Imerease the 
attorneys’ fees to cover a satisfactory fee on appeal. 

MroG@iwham: That is what T have in mind: 

My. Charles Lyon: You don’t have to make any 
omier omit now at all. It takes eave of itself 
automatically. 

The Court: T would retain jurisdiction to con- 
sider the matter, if there was an appeal and a man- 
date was returned. 

ie Giahean: ‘hank you. 

The Court: ITow do vou propose to proceed, 
Ma. ivon? 

Mr. Leonard Lyon: If your Honor please, I 
think I can shorten these proceedings by stating 
our position, and then if vour Honor wants any 
brief of anthority on this digest of the evidence, 
we will be glad to present. it. 

itis our position that anyoaward of attorneys” 
fees at this time to the defendant in excess of 
$13,500 would be excessive. 

The basis for that view and that contention is 
that that will compensate the defendant for all of 
the attorneys’ fees [1288] that it has paid or owes, 
and implicit under the award of attorneys’ fees 
it is our position that the court should not and 
eannot award more than the fees that the defend- 
ant has actually inenrred. 

This is not an award of compensation to the at- 
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toreys, as your Honor stated, but is an award to 
the defendant, and an award of attorneys’ fees in 
excess of the attorneys’ fees for which the defend- 
ant is Hable, in our opinion, would be improper 
and excessive. 

If your Honor accepts that proposition, that 
means that we do not need to go into the reason- 
ableness or the value of the services of the attor- 
neys, and T would very much like to avoid that if 
T can, because I don’t like to be in the position of 
questioning other attorneys about what they think 
their services are worth. 

I will say this: That we are expressly, on any 
basis of the award that your Honor may decide is 
proper, we are expressly conceding the reasonable- 
ness of Mr. Kleinman’s fee, which has been paid, 
and we are expressly conceding the reasonableness 
of Mr. Fulwider’s fee, which has been paid. We 
do not challenge the reasonableness of Mi. Mocka- 
bee’s $5,000 fee, which is the fee that the testimony 
shows is to he paid him, and all that is to be paid 
him under the eireumstances here by the defend- 
ant. 

We do not challenge the reasonableness of Mr. 
Graham’s [1289] per diem rate, but we call atten- 
tion to the fact that on his testimony he agreed to 
serve in this case for a half of that fee, and he 
was to gain anything else out of the recovery in 
the case, and there is no recovery. 

The Court: Now, wait. That was Mr. Mocka- 
bee’s agreement, but I don’t think Mr. Graham 
had any interest in the recovery at all. 
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Myr. Graham: [ had no contingency arrange- 
ment whatsoever regarding recovery. 

Mr. Leonard Lyon: 1 thought it was My. Gra- 
ham. 

The Conrt: My. Moekabee had. 

Mr. Leonard Lyon: To am sorry about that. 

Mr. Mockabee: Your Honor, the contingency 
was on the basis of any reeovery on the part of 
the defendant. 

Ma. Leonard Lyon: Also, it seems to me that in 
considering Mr. Graham's fee, that 1f the recovery 
is to be measnred by the time, that allowance 
should be made for the fact that a substantial 
amount of his time was devoted to the counter- 
claim, which certainly has eompheated this case, 
required consideration 

My. Graham: If I may interrupt, vonr ITonor. 
T don’t think there is any—— 

The Court: Just a minute. Let Mr. Lyon finish. 
Go ahead. 

My. Leonard Lyon: I think that that should 
be taken into [1290] consideration, because the 


counterclaim has not been suecessful, and we are 
still being plagued by it and pressed by it In the 
ease. 

Also, I think consideration should be given to 
the fact that Mr. Mockabee’s time, at least a very 
substantial part of his preparation time, was re- 
quired because Mir. Graham did not continue to 
eonduct the ease at the tral, and it required the 
employment of another lawyer. 

I would hke to also state one other fact that we 
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want to cal) the court’s attention to, and that is the 
statement was made by Mr. Graham, or some other 
witness maybe, also, that the valne of this case 
involved the future value of the history of the 
defendant corporation, that the business of the 
defendant corporation was at stake. 

IT don’t know whether Mr. Graham has over- 
looked or forgotten, but T think the court will re- 
member that m this ease the plaintiff filed an un- 
dertaking that if suecessful it would license the 
defendant at its established rovalty rate. So that 
the onlv actual thing in controversy here was 
whether the defendant should pay that royalty rate. 

The Court: The royalty rate might have been 
the difference between survival or failure, Mr. 
Lyon. 

Mr. Leonard Lyon: It was the royalty rate that 
the evidence showed was being paid by the other 
hieensees of the plaintiff. [1291] 

And TI would like yonr Honor also to have in 
mind that the fonr patents that did not go to trial 
in this ease were eliminated from the case by order 
of November 24, 1952. So there have been no 
services with reference to those patents since that 
date. 

The Count: What was the date? 

Mr. Charles Lyon: Pretmal, November 24, 1952, 
your Honor. 

May Iheonard your 91952. 

The Court: And the additional clanns were elim- 
inated at that time? 

Mr. Charles Lyon: ‘That’s ight. 
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Mir, Keoniiddacon: Thatiswagit. 

Mr. Movkabee: ‘Phat was three vears after the 
coniplaimt was filed, your Honor. 

Mr. Leonard Lyon: | suggested to Mia. Bechler 
yesterday that there was a practice in this distiiet 
in fixing attorneys’ fees, to fix thent on a formnia, 
and L know that the formula is not nding on this 
particular court even if some other judge m= this 
district follows it, but T thought T wonld just as 
an Ulustration show you where in a recent case 
that formula has been followed. 

That is a decision in this court in Nrieger vs. 
Colby, rendered June 19, 1952, ense No. 13202, hy 
Judge Westover. I will read what Judge Westover 
has to sas about this, how he [1292] fixed the 
fees in that ease, heeause it invelves some familiar 
names, 

He says: 

“Tis court has hereinbefore found that the de- 
fendants knowingly and dehberately mfringed 
pluntiff’s patent. If ever in a patent case attor- 
ney fees are to be awarded, they certainty should 
be awarded in the ease at bar. 

“Plaintiff was represented by Messrs. Robert W. 
Fulwider and YWarold C. Holland. Mr. Holand 
filed an affidavit to the effect that he spent three 
days in the trial of the case, three days in prepara- 
tion for trial, and three days investigating the 
facts—a total of nine days. My. Fuiwider filed a 
similar affidavit, showing that he spent nine days 
mm the preparation and the trial of the case. As 
a result, we have a total of 18 days spent by rep- 
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utable legal practitioners. They assert that a rea- 
sonable value for attorneys’ fees in this case would 
be $250 per day. It appears from fee schedules 
published by various bar associations that a mini- 
mum sum to be allowed for attorneys’ fees in the 
trial of a case is $150 per day. It may well be 
that attorneys in a patent case are entitled to 
more than counsel handhng other [1293] htigation. 
The court feels that a reasonable amount to be 
allowed as attorneys’ fees in this case for both at- 
torneys involved is the sum of $3,000— or $1,500 
each.” 

That is the exact formula that I was expressing 
to Mr. Beehler, and I think that practice has been 
followed in numerous other cases in this court. 

If the court wishes to follow that practice in 
making the award in this case 


The Court: J don’t wish to follow that prac- 
tice. 

These bar sehedules T am familar with. They 
don’t mean a thing to me. IJ don't know that there 
is any schedule of the L.A. Bar. Are you famhar 
with one? 

Mr. Leonard Lyon: I don’t know of any. 

The Court: These schedules that he talks about 
are Inglewood Bar, San Fernando Bar. JI know 
of no schedule by the L.A. Bar. 

However, I have fixed patent fees before. I 
don’t know whether you gentlemen, your office, 
was ever on the receiving end of fees from my 
court or not. Have you heen? 
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Mr. “Leonard Lyon: 4 don't remember your 
Honor ever fixing a fee ina case. 

The Court: TTave vou been on the other end 
when I tixed fees against vour chent? 

Nr. Charles Lyon: No. [129+] 

Whe Comit: “behave fined fees, and 1 lave had 
eases Where the showing of what was paid out, in 
ny opimien—where the facts of the particnlar case 
seemed to indicate it Was more than a reasonable 
fee, T allowed a fee, T remember, in one case, for 
less than the amount that was shown to have been 
expended. 

T don't think there is any controlling factor by 
itself. T think it is a question of the entire lacts 
of the case. 

Mr. Leonard Lyon: J think that implicit in 
awarding an attorneys’ fee to a prevailing party is 
the thought that it is not to be made a windfall 
or not to be a means of the defendant making a 
profit on his attorneys’ fees, 1 think implicit in 
fitat, mm) such an wavard, ts that the maxinnun fee 
that could be awarded is the amount that the at- 
tornevs’ fees cost the client. 


This is not an award 


he Court: That cat be am absolute rule, 
either. Because take the ease of a contingent fee 
where the chent has no money at all, and the 
attorney does the work on the prospect. of getting 
a few; if vou use that rule in that ease, then you 
would award no attorney’s fee. On the other hand, 
the fact that the attorney works on a contingency 
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can't be a factory in determining what is a reason- 
able fee. 

Mr. Leonard Lyon: I appreciate that. 

The Court: Also, if you had a case where the 
attorneys [1295] had fixed a definite fixed amount 
in dollars and cents, it might well be that what was 
paid or agreed to be paid would be the maximum. 
The only variation we have from that here is that 
Mr. Mockahee, of course, had a contmgency ar- 
rangement of a part of a recovery. Query: Whether 
the recovery might include what the chent got for 
the attorneys’ fees, as well as what he got for the 
counterclaim. 

But m the case of Mr. Graham, as I understand 
his testimony, his testimony was that he would bill 
for a minimum fee and would accept this minimum 
fee, but that he expected a larger fee if he was sue- 
cessful. 

I think that might be a fair summary of Ins 
testimony. 

Now, if that is true, then it is difficult to say 
absolutely that My. Graham's agreement for a cer- 
tain amount would be the hmit of recovery. In 
other words, you have a point, but I don’t think 
it is absolute in any sense. 

Mr. Leonard Lyon: As I understood My. Gra- 
ham’s testimony, as he just stated a moment ago, 
he had no contingency in the lawsuit. 

The Court: That is right. He had no contin- 
gency, strictly speaking. We all heard his testi- 
mony. He would take this amount as a minimum 
fee. If he was successful, he expected a larger fee. 
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That is a different thing from a contingency, 
strietly speaking. [1296] 

Mr. Leonard Lyon: Would your Tlonor want 
us to brief this subject, or would vou want a col- 
lection of authorities ? 

The Court: If vou want to tile something on it. 
Tt isn’t gome to be difficult for me te decide, but 
I wouldn't objeet to a brief, 

me ieconard tivon: Iyyou dont need onc, vour 
Honor, | don't want to burden vou with one, be- 
eause this is a matter within yvonr experience. 

The most unusual thing about this ease is that 
in the eases with which T have been connected, the 
attorneys have brought in their andit and their 
diaries, and their charge transeripts, and the chents 
have brought in the bills of those attorneys, and 
the only question has been are those amounts ex- 
cessive, 

Here the chent is not content to claim compensa- 
tion for what he actually owes Ins attorneys, hut he 
is trying to obtain an award greatly in exeess of 
that amount. 

T am making the suggestion that we do not 
ehallenge the reasonableness of the facts that these 
attorneys have bronght out about what work they 
did, and the reasonableness of their rates, but that 
we do object to an award in excess of those 
amounts. 


The Court: I have vour position in mind. 


Can we submit the matter, then? 
Mi. ieonard Lyon: Yes. (1297) 
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Mr. Graham: I would just like to answer Myr. 
Lyon very briefly. 

I apologize to the court for answering, because 
I think most of these things are self-evident and 
have already been brought ont; however, Mr. Lyon 
made some statements here that I think do require 
correction. 

In the first place, he said that it appeared from 
my testimony that a substantial amonnt of my time 
was spent exclusively on the counterelaim, and I 
don’t think 

The Court: Let’s not talk about that. I have 
my own views about the counterclaim, and my 
views are that the major fight in this case was over 
the patents, the time was spent on the patents. 
The counterclaim showing consisted of a bunch of 
contracts, which took a httle discovery, but was not 
the intricate part of the case. 


It is true that there was some briefing done on 
the anti-trust problem, which is part of the hours 
shown on bricfing, but the counterclaim problem 
was not the hig part of the case. 

Had you got into—whiech T don’t think you could 
have ever proved, but had you got into the question 
of trying to prove causation and actual damage, it 
is true this case might have been much move intri- 
cate. 

As the matter turned out, in my opinion it was 
a minor part of the ease. 

Mr. Graham: And the other thing that is self- 
evident [1298] your Honor already knows, this 
undertaking that Mr. Lyon talks about, for the 
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plaintiff to give the defendant a license even if 
the plaintiff won the case. That undertaking was 
filed not on the court house steps but right here 
in the court during the trial, after all the prepara- 
tion had been done. 

The Court: 1 understand. That doesn’t mean 
anything to me, either. Tf the patents arent vahd, 
why shonld a man pay any license fee on them? 
A license fee, a rovalty, might be the difference 
between survival and collapse on the part of a smal] 
concern. 

My. Graham: The last thing, vour Honor. Tf 
Mr. Lyon's views should be aecepted, that the fees 
to be awarded to the defendant for my services 
should be limited to bills rendered, T should like 
to point out that there was no bill rendered for 
services that T performed after the trial in con- 
nection with the briefing. 

The Court: T wnderstand. 

Mr. Mockabee, do vou have something? 

Mr. Mockabee: No. 

The Court: Is the matter snbmitted ? 

Mr. Mockabee: Yes. 

Ma. Graham: Yes. 

The Court: Before it is submitted, let’s do a 
couple of other things. 

These affidavits were filed, Mr. Clerk? [1299] 

The Clerk: Yes. 

The Court: They will be stricken from the file, 
and the affidavit of Warren H. F. Sehmeiding will 
be given Exhibit No. BZ, and the record will re- 
main. The objection was sustained to it, but we 
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will give it an exlnbit number for identification 
only. 
(The exhibit referred to was marked as De- 
fendant’s Exhibit BZ for identification.) 

The Court: The affidavit of Bean will be stricken 
from the file, the elerk will cancel the filing stamp 
on it, but it will be given Exhibit No. CA for iden- 
tification, and the record will remain on that. The 
objection was sustained to its admission. 

(The exhibit deferred to was marked as De- 
fendant’s Exhibit CA for identification.) 

The Court: And the affidavit of Fulwider will 
be stricken from the file and be given the identifica- 
tion No. CB for identification, and the record will 
remain on that. The objection was sustained to 
Exhibit CB for identification. 

(The exhibit referred to was marked as De- 
fendant’s Exlubit CB.) 

The Court: Now the matter is submitted ? 

Mr. Mockabee: Yes, sir. I just want to express 
my appreciation, your Honor, for arranging this 
time when Mr. Graham was here on the Coast. I 
didn’t realize it was taking [1800] up your vaea- 
tion, 

Myr. Leonard Lyon: I appreeiate your Honor 
taking up your time out of what should be your 
vacation, sitting here listening to this. 

The Court: T am not going to decide it from 
the bench, because I want to go back and look into 
it a little further. 

I will tell you right now I am not going to allow 
$40,000. On the other hand, plaintiff’s have prac- 
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tically eoneeded that it should be $13,500, so T 
eouldn’t allow you less than $13,500, But it is not 
going to be &40,000. 

dn my own views in these awards of attorneys’ 
fees, you take into consideration the entire case, 
the difficulty, the problems, the time, the experience 
and eminence of counsel, the results accomplshed. 
No one factor is decisive. And it is a question of 
arriving at some reasonable determination. 

Nor is the fact that the defendant sueeeeded indi- 
eative of the fact that they shonld reap a windfall 
of attorneys” fees which should not be reasonable. 

The law has provided that only in certain eases 
may these attorneys’ fees be granted. When they 
are granted, the Jaw itself says they must be rea- 
sonable, which means taking into account all these 
eonsiderations. 

There was a lot of work done on this case. There 
may have been some dupheation. Mr. Mockabee 
and Mr. Graham worked diligently on it. The 
eourt will take into aecount all [13801] those fae- 
tors and arrive at some determination. 

i want to say one thing more and say it for the 
record. There always has to be a first time. I 
never vet have been reversed on the merits of a 
patent case. ‘Phat is not bragging. Maybe I have 
just been Iueky. This may be the one. But so far, 
althongh I have been veversed on the question of 
attorneys’ fees in two of those cases, every one of 
my patent cases has been affirmed. 

This case ean be affirmed on appeal if proper 
briefs are written, I have no doubt about it. But 
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unless you write proper briefs, you are going to 
be in trouble. LT am speaking now to the defend- 
ants. 

The Lyon office writes excellent briefs. They 
do a good job in their briefing work, and I am 
fannliar with their work and am fannhar with 
their cases that they have tried before me. They 
probably have tried as many patent cases before 
ime, almost as many as most of the other patent 
bar put together. They haven’t always been sue- 
cessful. 

I remember early on the bench here—I went on 
in ’49—TI think the first three cases that came up, 
they lost every ease, and I finally said, “I am de- 
ciding against you again, but I don’t want you 
to think it 1s because of the firm that is in the 
ease.”’ 

The way they fell I held some patents valid. I 
think young Mr. Lyon here was the one, or maybe 
it was Mr. Lyon who [1302] spoke up and said, 
“We don’t lke to lose cases, but we are pleased 
to find a district Judge who will hold a patent valid 
onee in a while.’’ 

Of course, those were back in the black days 
when all patents were being struck down. Now 
things have eased up a little bit. 

IT have spent a lot of time on these patents. I 
am convinced that these patents are invalid. Care 
is going to have to be given to drawing up these 
findings and drawing up this amended pleading. 
If this case is properly briefed, you are in, in a 
breeze, as far as the defendant is coneerned. If 
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it isn’t properly bnefed, you are going to be in 
trouble with the Lyon firm, beeause of the type of 
work they do. 

I realize that Mr. Moekabee is a young lawyer, 
he doesn’t have the facilities or the staff that the 
Lyon firm has, and T know it is diffienlt to put out 
the same type of work that can be done when you 
have a big staff of experienced men in the back- 
ground on that work. 

T have heen favorably impressed with Ma. Gra- 
iam, but he isen long avay off. I trust he» will 
give some assistance in this matter. 

Mr. Mockabee: In that respeet, Mr. Graham, 
when will vou reach New York again? 

Mr. Graham: Not until the 16th of August. 

Mr. Mockabee: I wonder if we eould have a 
little more [1303] time on the amended complaint? 

Mr. Leonard Lyon: May I make one statement, 
your Honor? 

The Court: On this point? 

Mr. Leonard Lyon: J thought von were through. 

The Court: He has asked for additional time to 
file an amendment to conform to proof. 

Mir eotiagd diyon: That is all aacht witli ws: 

I would like to make this statement, and it ean 
be referred to at any time in the case, or in con- 
nection with the fixing of these attorneys’ fees, 
either by the eourt or by counsel on the other side, 
and that is that we coneede, or do more than eon- 
eede, we join in the statement that we think the 
quality of the work that Mir. Mockabee did in this 
ease was excellent, and we are not questioning, 
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under the factors in the case, that point at all. We 
are conceding it. 

Mr. Mockabee: Thank you very mueh, My. Lyon. 

The Court: I think your time runs out about 
the 20th, is that it? Let's not worry about that. 
How much time do you want? 

My. Mockabee: What do you think, Mr. Gra- 
ham? 

The Court: [ow about September 15th? Is 
that all might? 

My. Graham: That would be fine. That applies 
to the findings, too? 

The Court: Yes. 

Mr. Leonard Lyon: That would me fine for us, 
too. [1304] 

The Court: That is a Saturday. You had bet 
ter make it September 14th. 

Anyhow, I am merely pointing out what you 
are going to have to do if you are going to win this 
case. If it is properly briefed, you have won it. 
As a matter of fact, the finding of validity and 
non-infringement, I think, can be sustained. If 
that is sustained, the court never gets to the alter- 
nate ground of unclean hands. 

Mr. Mockabee: We are not only going to have 
to work for a chent, but for the record. 

The Court: If you falter or stumble, then you 
are in trouble. I am no oracle, but I tried some 
eases in this court, and I have sat occasionally on 
the Cireuit, and I know how they approach these 
things. 

Those are my views. 
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Mr. Mockabee: Yes, sir. Thank you very much, 
sit. 

The Court: Sinee Mr. Graham is a stranger out 
here and is going to leave our fair city, | would 
like to invite all counsel into my ecolleague’s cham- 
bers, and we will chat a minute before vou go. 

Mr. Leonard Lyon: All right, your Honor, [1805] 


[indorsed]: Filed Sept. 6, 1957. 


[Title of District Court and Cause. ] 


TRANSCRIPT OF PROCEEDINGS 


Monday, November 26, 1956, 10 a.m. 
(In chambers.) 

The Court: I suppose I ought to go over this 
amendment. to eonform to proof. Have you both 
been over that earefully? You filed an answer to it, 
didn't you on November 1, Mir. Lyon? On October 1 
you filed an answer—oh, it’s an amended answer, 
that’s right. 

My. Mockabee, vou got an order and you replied 
to the counter claim heretofore filed, which would 
be your reply to the counter elaim and the amended 
answer. 

You originally sued on about six patents, didn’t 
you, or seven? 

Mr. Lyon: Five, wasn’t it. 

Mr. Mockabee: Six. 

The Court: Six. The stipulation eliminated it 
down to about two. 

ir Lyon: That's right. 
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Mr. Mockabee: That’s right. 

The Court: I notice the answer refers to all of 
them, but that won’t do any harm. 

Mr. Lyon: If you are going through the 
amended answers, the only difference between the 
first amended answer as originally filed years ago 
and this new one, I have made notations on it—on 
page 3 and paragraph 11, sub paragraph B and C 
are the new matter. [1] 

The Court: B and C are new. 

Ma, Lyons Thatis metit. 

The Conrt: Let me look at those. 

All right. 

Mr. Lyon: Page 4, subparagraph F is the new 
matter. 

The Court: All right. 

My. Lyon: Nothing new on page 5. 

On page 6, abont line 14, begimning with the 
words “defendant has a license under said Silber- 
man patent and plaintiff, as assignee of Silberman, 
is bound by 

The Court: Down to about 202 

Mr. Lyon: Throngh “lieensee by Silberman’’ in 
the third line from the bottom of that paragraph. 

The Conrt: All right, let me look at this. 

Now, what’s new on page 7? 

May. Lyou: Whe last paragraph, Wat eee 

The Court: Has the counter claim been changed ? 

Mr. Lyon: No. 

Mr. Moekabee: No. 

Mr. Lyon: No changes after May 7th. 

The Court: Well, von allege estoppel, in connec- 
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tion with the Melee visit, but yon don’t sufficiently 
allege change of position in connection with Silber- 
man. However, since von have alleged estoppel, I 
suppose change of position would be part of it. [2] 

Well, fet’s look at the findings. Whether you 
have to retype these or not, | don't know, 

But on line 18 and Jine 19 of your first. page von 
have. in the preamble of the findings, “Order for 
judgement entered.”” Now, you're leading with your 
chin. 

Ali. Lyon: I see. 


The Court: You have this problem that certain 
orders made by the conrt can become a judgment, 
and IT generally say in the memorandum = that 
“ Judement will be entered hereafter.’ T don’t want 
it “Order for judgment entered.” If you retype it, 
yon ean strike that out. 

Mr. Mockabee: Yes. 

The Court: The easiest ease I ean imagine is 
this: Where plaintiff sues for money, the court 
tries the ease and decides it and gives the clerk a 
memorandum for judgment for the defendant and 
the defendants enter it up. That is Hable to be a 
judgment and his time for appeal is probably going 
to start from the time the clerk enters it, unless the 
elerk savs the court has deeded “Judgment will 
hereafter be entered.” There are some recent cases 
kicking that around and it is causing some trouble. 

Mr. Moekabee: I will retype that. 


The Court: T don’t know whether you have to 
retype it. I have crossed it out here. We’ll see. 
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All right, paragraph 5 at page 2, can we get the 
date of [3] expiration? 

Mr. Mockabee: On April 20, 1954 would be the 
expiration date. The complaint says it was granted 
mpi 20, Woon. 

Mr. Lyon: Yes, that would be correct. 

The Cowrt: Your 17 years runs from the date 
of granting. 

Mr. Mockabee: That’s right. 

Mr. Lyon: April 20, 195+. 

The Conrt: After the word ‘‘expired”’ insert “on 
April 20, iat” 

My. Lyon: That’s fine. 

The Court: Somewhere in here I wanted the 
elaims that are in issue. You have very broad find- 
ings about these patents. Weil, actually, by some 
pre-trial stipulation only certain claims were in 
issue. 

Mr. Mockabee: Yes, I have a new judgment, 
your Honor, and I put those in there. I thought I 
would wait nntil we went over these this morning. 

Mr. Lyon: Weill, this new judgment is improper. 
According to the new rules, I think what your 
judement should be is that pursuant to the fore- 
going findings and conclusions of law it is hereby 
ordered, adjudged and decreed that the eomplaint 
herein be dismissed and the plaintiff take nothing 
thereby, and that the counter claim be dismissed 
and the defendant take nothing thereby. This busi- 
ness of reciting all these conclusions of law in the 
judement [4] 

The Court: I haven't looked at it yet, but the 
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new tule hasn't changed anything exeept to require 
everything under one document. But that can be 
waived. In other words, if you get findings and 
conclusions in one document, you ean still sign up 
a separate document. The judge can waive that 
rule. But we have a new rule for the drawing up in 
one document of findings, conclusions and judgment 
but vour judgment should still be the same kind of 
judgment you previously used. 

Mr. Mockabee: JT think Mr. Lyon has the orig- 
inal. 

The Court: We have a pre-trial stipulation in 
here, don’t we, that. sets forth the claims in issne? 

Mr. Mockabee: They are in that judgement, your 
Honor. 

The Court: Did you eheck it? 

Mr. Moekabee: Yes, against the stipulation. 
Here it is, your Honor. 

The Court: <A right. Well, I don’t know 
whether it ean be inserted in here or not, or whether 
it has to be redrawn. 

My. Mockabee: Your Honor, I ean redraft this 
and make the judgment and conclusions all m one 
document, so we will have it aceording to the rule. 

The Court: Then at the end of paragraph 3, on 
jurisdiction, insert a finding that by stipulation the 
patents in issue and the claims of each patent and 
so forth are 

Will that he satisfactory, Mr. Lyon? [5] 

Mr. Lyon: Yes, vonr Honor. 

The Court: Then on 6, probably should list the 
claims 1, 2, 14, 16 and 17 of the approved patent. 


1314 Talon, Inc., a corporation, vs. 


And then again in 8, list the elaims of the per- 
sonal patent—9 elaims. 

Myr. Mockabee: Well, would that apply to 8, your 
Honor, where we are talking about what the dis- 
elosure taught? 

The Court: It is not important as to 8; 8 eould 
be left general. 

J think in 9, the claims ought to be in there. 

Mi. Mockabee: Yes. 

mir, Lyon: a1 1p i690. 

The Comt: And the claims ought to be in 10. 

Now, on 11, list the elaims of Silberman. You will 
probably have to by reference, at least, put it also 
in the seeond sentence; in the deviee of the Silber- 
man patent shown by said elaims. 

My. Lyon: Whieh one are yon on now? 

The Court: J’m still on 11. There are two sen- 
tenees there, and yon list the elaims to start with, 
and then you say: * * * In the device of the Silber- 
man patent shown by said claims, is not a new com- 
bination of elements. 

Now, on 12 vou will have to list—you may be able 
to do it by reference by saying ‘‘the claims in is- 
sue” eaeh time. [6] You don’t have to list them eaeh 
time. But again, disclosure in the claims in issue 
(Silberman) 

Now Plaintiffs’ Exhibit 5 was the elaimed in- 
fringed device, was it not? 

Mr. Lyon: No, that was the maehine we bought. 

Mr. Moekabee: Plaintiff’s commereial structure 
of the Silberman patent. 
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The Court: Well, the machine was supposed to 
Uhustrate— 

Myr. Lyon: It was what we elaim we made under 
the patents. 

The Court: It was the alleged infringed device? 

Mr. Lyon: That would be the defendant’s ma- 
chine; that would be the infringing deviee. 

ghe Gonrt: 1 didut say “aifrineime”: I say the 
deviee that was infringed. 

Bir Leon: Yes. 

The Court: Again, in 13 vou have this matter of 
elaims again. In other words, this has to he limited 
to the claims in issue. You ean’t have a finding on 
elaims which were never tried. 

At the top of page 4, first line, after the word 
“report,’’ insert “to his eompany,’’ and on the see- 
ond line, after the word “but’’ msert “he.” 

Now, I don't know that. this is clear: ‘‘made oral 
statements to the contrary.” By “‘the contrary”? vou 
mean he told [7] the president of the defendant 
that 1t did infringe? 

Mir. Moekabee: No; made oral statements to the 
effect that there was no infringement. 

The Court: All right, strike out “to the eon- 
trary’’; “made oral statements to the president of 
the defendant,” insert something to the effect that 
there was no infringement by the defendant in the 
machines that he was operating. 

Mr. Lyon: I eertainly don’t know of any evi- 
denee in the reeord that would support the last sen- 
tenee in paragraph 15. 
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The Court: Well, I think that is a fair inference 
from all the facts. 

Mr. Lyon: We bought that patent to suppress 
Silberman to keep him from manufacturing these 
machines for the industry at large. 

The Court: Well, that matter was but an infer- 
enee. Ife could have had it for other purposes. 

Now, on 16, elements of the Silberman ’793, the 
17 elements of the claims in issue in Poux. 

Now, what is this admission of plaintiff’s expert 
regarding the showing in Jolnson ’667? 

Mr. Mockabee: ‘You made reference to that in 
your memorandum, your Honor, as I recall it. He 
was eross examined with regard to the showings on 
the ehart relative to the Johnson patent, and he ad- 
mitted that where he had stated [8] Johnson did 
not show clements of the Poux. Actually, certain 
elements were shown. 

The Court: While you are redrawing, you had 
better put the fuli elements of the Poux patent in. 

Mr. Mockabee: All right. 

The Court: And again, everything in the claims 
in issue in the Poux patent. 

Put in the fall mamber of Smith. 

The alleged method of the claims in issue in 
Pou 

In 19 von have the same problem. Maybe you ean 
correct. it merely by the insertion of “‘claims in 
issue’? in the last line. 

You have the same problem in 20. 

Actually, 22 is more of a conclusion than a find- 
ing of fact. The Cireuit will or will not be struck 
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by that, depending on how they feel. Sometimes 
they will write and say to separate your findings 
and conelusions, and other times they will never 
raise it. But the better practice is to try tuo segre- 
gate your facts. 

Mr. Mockabee: Well, I treated that, yonr Honor, 
as being a fact that was found on the basis of the 
testimony of the witness Lipson. 

The Cemt: Well, I will leave it, except for that 
ehange of position: add to that ‘‘expended money, 
[9] expanded facilities,” or whatever the problem 
me there. That is 2 faetial matter, 

Mr. Mockabee: Yes. 

The Court: And then, of course, the conelusion 
is the fact of lieense and estoppel. 

Again, you have ‘expanded facilities’: that 1s 
probably enough there, in that 13. 

Ar. Mockabee: Do vou wanteto leave that in 23, 
your Honor? 

The Court: Yes, that is all right. I just wonder 
whether it goes far enough. It probably does— 
expended money. 

In 26 you have to have claims in issue. 

In 29, the mere fact that vou find that plaintiff's 
witnesses testified is not a finding of that fact. 
Strike out “Plaintiff’s witnesses testified.” 

Now, on 30, what you have got there in part is a 
conclusion of law that the contract. was illegal. You 
should expand that ont. T don’t think there is too 
much harm im having some conclusions ereep into 
the findings, if vou have the findings of fact. As I 
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reeall, that particular contract was one for dividing 
up the market, was it not? 

Mr. Moekabee: Was that the American agree- 
ment? I have forgotten now. 

The Court: AH—do you remember? 

Mr. Mockabee: Where they settled the suit; told 
them to [10] keep it pending as long as possible? 

The Court: No, that is not that cmc 
think, 1s the earliest. 

Mr. Mockabee: Restricted the quota? 

The Comt: IT was looking for my memorandum. 
Here it is. 

Mr. Mockabee: Page 13, the last paragraph. 

The Court: Well, f would have to see the agree- 
ment, but as T reeall it was the one in which it di- 
vided markets or alloeated territory. 

My. Lyon: It didn’t allocate any territory. 

The Court: Well, it divided markets. Do you 
have a copy of this? 

Mr. Mockabee: No, I don’t. It contained re- 
stricted licensing provisions. 

The Court: There is one of them where Talon 
collected royalties on everything that Silberman 
would buy. But that is another one that was clearly 
legal. That was Exhibit 7; “Cap-Tin agrees that 
all quantities of fasteners or fastener chain which 
it may aequive from others and resell shall be in- 
eluded along with fasteners made by maehinery l- 
eensed in computing the royalties to be paid.’’ 
There clearly was a contraet causing Cap-Tin to 
pay on unpatented articles. 

But that is not the one [ am thinking about. 
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Mr. Lyon: What is illegal about that? 

The Court: To make a man pay royalty on un- 
patented [11] material? 

Mr. Lyon: Yes. You ean measure your royalties 
on anything. You ¢an make an agreement to pay 
rovalties forever. 

he Court: Supg, but wou venn’tasay to a man 
pay royalties on all zip chains vou make on these 
machines and also pay us royalties on all zip chains 
made by others, regardless whether they are made 
by us or not. That is clearly tying in unpatented 
matters with patented. You can’t do that, any more 
than vou can say pay rovalties on what. you make 
here and also you have to pay royalties on 

Mr. Lyon: It is quite common to write a lheense 
agreement which says that leensee will pay royal- 
ties on all of the automobiles he manufactures 
whether or not they come under any of the patents. 

The Court: Well, that is different. That might 
possibly be all night. But here were things that he 
was not mantfaeturing: he was buying from some- 
one else, 

Now, that is not AH. Look over AH and T think 
you will find that it divided up markets or assigned 
territory. Get the facets on that and then we ean 
define the legality. 

In 34 yon say that the licensees of Talon didn’t 
pay royalties to plaintiff. Some of them did, didn’t 
they? 

Mr. Mockabee: Yes. Shouldu’t we properly say 
“while some licensees * * **72 

The Court: And in no ease did plaintiff pay roy- 
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alties [12] —I thmk in some eases the licensees 
paid nothing and in some they did—but in no case 
did Talon pay any royalties. I don’t know that I 
get the ‘therefor.’’ Did I say that in my memoran- 
dum that of that alone the net result was the eur- 
tailment of production of all such licensees? 

Mr. Mockabee: J think that’s it. 1 wiles 
find it. T don’t think that is your wording, your 
Honor. I think T put that in there. That was a net 
result of all those licensees that had the restricted 
provisions in them. 

The Court: Well, it’s all right if it is based upon 
everything, but not wpon the mere facets found on 
tlis one paragraph. You had better separate that 
and make it a separate paragraph and tie it in with 
the works and not with this one business. 

Mr. Mockabee: Yes. 

The Conrt: Now, im 38, on page 7, youweave ih 
the leensee exceeded lis quota of produetion pro- 
vided for.’? You ought to Jook it up again. That may 
be true. It seldom had a quota free. Well, I don’t 
remember the number. T have cireled here the 
Word. lh. 

Mr. Lyon: Which one? 

The Conrt: 37 on page 7, lines 18 to 21. It is 
hard to remember for sure if there was a quota free 
hmitation on that. 

Mr. Mockabee: In your memorandum, your 
Honor; Exhibit [13] 7, the first Silberman contract 
of Julv 16, 1945, is particularly offensive. It eon- 
tinned until cancelled by Exhibit 8, the second Sil- 
berman contract of April 18, 1949. In paragraph 
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5(a) Cap-Tin (Silberman) agreed to pay 10% roy- 
alty on all slide fasteners “made by the use of any 
machine or proeesses”’ covered by the patents in 
exeess of 

Yes, well that’s all right. 

In 43, there I suppose you need not particularize 
the claims beeause they never brought either Poux 
or Silberman te issne in any of the claims. 

Now, vou have objected to 46, haven’t you ? 

Mr. Lvon: Right. 

The Court: What’s wrong with that? 

Mr. Lyon: There is no evidence of any eommu- 
nication whatsoever from MeKee to any of the 


engineering personnel of the plaintiff. The only 
evidenee of any communication at all is that letter 
that is in evidence, and if doesn’t refer to any ma- 
chinery or patent. 

The Court: ‘Phat is tine, there is no evidence. 
But when the deviee that Talon brought out has 
some of the varions things in it that Siberman- 
Tipson had, and Lipson Iimsclf testified to that 
effect from his knowledge of the industry that they 
borrowed from, T think T can make that finding. 

Mr. von: I don’t tink it is an issne, but if we 
ean [14] try that issue we ean show each one of 
those things is old art. long prior to the time Lipson 
engaged in the zipper industry. 

My. Mockabee: JI think Lipson testified to a 
mimber of these different improvements, the reason 
why he made them, the fact that he made them of 
is own knowledge, and there is no refutation of it 
by the plaintiff, 
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The Court: I’m going to leave it as it is. I will 
overrule the plaintiff’s objections. 

Mx. Lyon: How about the objection to the fail- 
ure to find on the counter claim? 

The Court: I haven’t got to that yet. 

On page 10, T think I would say ‘‘which is con- 
sidered remote.’ I don’t want to insult the Circuit. 
They may not think it is remote. Strike ont “which 
is completely remote.”’ 

Mx. Mockabee: AH right sir. 

The Court: Now, there definitely has to be find- 
ings of the counter claim. It was tmed on the 
merits. 

Mr. Lyon: On my objections before you, your 
Honor. 

The Court: Yes. 

Mr. Lyon: I think it ean be certainly found, in 
accordance with my suggested finding 49, that none 
of the acts of the plaintiff herein constituting a vio- 
lation of the anti-trust laws of the United States— 
quoting from our proposed [15] objection: “ Fail- 
ure to find that none of the acts of the plaintiff 
found herein to constitute a violation of the anti- 
trust laws of the United States has caused injury 
to the defendant in its business or property.”’ 

Mr. Mockahbee: Yous Honor, I don’t believe that 
that was the way you found it. In the judement I 
have just presented here, at page 3: That the court 
holds that the counterclaim of defendant be dis- 
missed on the ground that the acts of plaintiff con- 
stituting a violation of the antitrust lacks sufficient 
cause or relationship to any damages which plain- 
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tiff suffered as a result of said actions of plaintiff.” 
T think Mr. Lyen’s proposal is considerably broader 
than the court found. 

The Court: Well, that raises the question 
whether public injury is enough, without private 
injury, to use the antitrust laws as a defense. That 
is the issue. 

Mr. Lyon: J think your Honor knows that you 
don't even see a cause of action, or a private cause 
of action, fer violation of the antitrust laws, unless 
you allege, and of course vou don't prove a cause of 
action unless you prove it. 

The Court: I think 49 is a correct. statement. 
Tn other words, there is no causal connection he- 
tween 7 and ATT and those various exhibits. The 
only causal connection could have been a conference 
in Los Angeles, and the introduction of the cheap 
zipper when they eouldn't secure an agreement on 
[16] prices. T wowld be willing to limit it that none 
of the contracts of the plaintiff * * * 

That is true, there could be some injurv flowing 
from the Los Angeles situation, but that plaintiff’s 
proof failed as to damages. 

Mr. Lyon: You mean defendant’s. 

The Court: That defendant’s proof failed as to 
damages. But I wouldn't want to say there was not 
any damage eoming out of that. 

Mr. Mockabee: The way T would sct it up in the 
judgment, it wonld sav: The acts of the plaintiff 
constituting violation of the antitrust laws whieh 
would be the contracts of the price fixing mecting, 
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or the filing of the suit against the defendant or all 
of them. 

Mr. Lyon: Well, suppose we take it the way I 
have it: That none of the acts found herein consti- 
tuting «a violation of the antitrust laws of ale 
United States have been shown to have caused 
iON Ebina 

The Court: No. I’m going to give what you 
have, with that exception on it. Is there any other 
thing besides the Los Angeles meeting? 

Mr. Mockabee: Well, our position was, under 
Cox versus Dempsey, that the filing of the suit was 
another step in the seheme—the ecentracts, the sales 
meeting, the filing of the suit primarily. [17] 

Mr. Lyon: Of course, our position in that regard 
is that there is no proof that this filing of the suit 
was so hHtigated in the first place; and in the second 
plaee, Kobe versus Dempsey has been very strongly 
eriticized on that very point. Just last week Judge 
Tolin refused to follow it in dismissing a counter 
elaim under exactly the same circumstances In a 
ease I tried between the Stauffer and the Slen- 
derella systems. 

The Court: Well, word it this way: Take the 
first two Hnes of this 49, that none of the acts of 
the plaintiff found herein to constitute a violation 
of the antitrust laws of the United States, except 
the meeting in Les Angeles, the acts and conduet. of 
the meeting in Los Angeles—I’m only stating it 
roughly—referred to in paragraph 3 of the findings, 
and the filing and prosecution of this law suit, has 
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eaused injury to the defendant in its business. Put 
the exeeption in there. 

Now, on your counter elaum, are you content 
merely with the one finding? You don’t propose any 
findings on that counter claim? 

Mr. Lyon: Just that finding, that none of the 
acts * * *, and then I want the conclusion of law 
to the effect that they haven't proved damage. 

The Contt: Well, then, take 49 as we have tt, 
and then put another finding of facet in—how do 
you want to word it? [18] —The fact that the 
plaintiff's proof on the counter elaim failed to 


prove any eausal connection between the alleged 

Mr. Lyon: Well, I have it worded in proposed 
eonelusion of law. 

The Court: Well, let’s get a finding. Tt would be 
something like this: That plaintiff's proof on its 
counterclaim fails in that there was proved no 
eausal connection between the alleged damage to the 
defendant and the aets of the plaintiff. 

Alr. Lyon: That’s fine. 

The Court: Have vou got that? 

Mr. Moekabee: Yes. 

Mr. Lyon: I'm going to get a copy of the tran- 
seript. 

The Court: Will you let him use it to work these 
findings up? 

Mr.-Lron: Sure. 

Mr. Mockabee: Thank you. 

The Court: Tam making that exception on your 
49. But even if it were true that there may have 
been something about the suit and the Los Angeles 
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meeting, still there was no causal connection proved 
between the alleged damage to the defendant and 
the acts of the plaintiff. 

Mr. Lyon: That is a conclusion of law or a find- 
ing of fact, and I think we ought to put it in both 
places. 

Lhe Court: Well, I wanted it in both places, too. 
[19] Let’s see what we have on the conclusion of 
law. Before we go into that, however, do you have 
any objection? Do you want any more specific find- 
ings on these patents that have been made? 

Mr. Lyon: TI have no suggestions to make. 

The Court: I take it by that yon're content with 
them; not content with my decision, but you’re con- 
tent with the findings? 

Mr, lyon: No, 1 wontsay that. 

The Court: ‘Then in what regard do you want 
the findings changed? 

Mr. Lyon: I don’t want them changed. I want 
them just the way they are, but I’m going to argue 
to the Court of Appeals that they are wholly imade- 
quate to support the decision. 

The Court: In other words, what you want there, 
according to your language, is to create error im 
this Court so you can take advantage of it in the 
Court of Appeals. 

Mr. Lyon: It is my understanding of the recent 
decisions of the Court of Appeals in patent cases 
that you don’t do the Comt of Appeals any good 
unless you tell them what the device is. Anyways 
these findings wouldn’t even tell the Court of Ap- 
peals what the machinery is supposed to be all 
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about, and wherein vou find in the priory art this ele- 
ment and that element and so on of the device, It is 
my understanding that [20] a preper finding would 
analyze the Poux patent and say what if does. Vou 
siy that if wen't operate, but vou don’t say why. 
Tt is not my busimess to erect the findings for the 
defendant, and | think I am entitled to permit the 
findings to be entered without objection, even 
though T feel that they won't held up. 

The Court: T want to find out whether you are 
just objecting to my decision or objecting to the 
form of these findings. Tf vou are objecting to the 
form of these findings, then let’s find out what 
those objections are. 

Mr. Lyon: I doen't object. to any of these find- 
ings, exeept the ones I have raised that objection to 
as not bemeg in accordance with your decision. 

The Court: You don’t object to any of these 
findings—say that again. 

Mr. Lyon: In other words, it is the provinee of 
the attorney in preparing findings to prepare find- 
ings In accordance with the court’s decision. These 
findings that Mr. Mockabee has presented are in 
accordance with your decision. 

The Court: Then you are objecting to my deci- 
sion on the fact that Poux machine wouldn’t work 
and on the facet that there is no infringement of the 
Silberman and the various other findings, and not 
to the form of these findings. If you are objecting 
to my decision on these ultimate objections, that is 
one thing. If vou are going to raise in the Cireuit 
[21] questions as to the sufficiency of the findings, 
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then I think you should particnlarize them here. 
I think you should have done it in writing at the 
time the matter came to this court. I set aside a 
morning to settle findings, and vour objections, out- 
side of objecting to my decision, ave limited to one 
or two rather specific matters. [’m not going to tell 
yon that you can’t, but if you’re going to object I 
want you to object. I, personally, fecl that the find- 
ines would be better if they were more detailed. 
But I want you to make your position clear at this 
time. 

My. Lyon: I certainly wouldn’t propose, for in- 
stance, that the court make a finding that the Poux 
patent was invalid in that it disclosed a machine m 
which the die and the punch were in the reverse 
position in order to he operative—I wouldn’t sug- 
gest that, because I don’t beiteve that is an adequate 
ground for holding the patent invalid. But I think 
you do, and if you’re going to find it invahd on that 
ground you ought to say so. 

The Court: Well, I think you should then par- 
ticularize vour findings. We are going to have to go 
back all over this thing and do some work on it, Mr. 
Mockabee. You'll have to take these general state- 
ments you have about the failure of the Poux to 
work, tell why it won’t work in vour findings, take 
vour general findings that all the elements found in 
Silherman were old in the art and list where they 
are. You can [22] do that with all of these things. 
I think that is the practice and I think, as Mr. 
Lyon says, it at least gives the Cireuit more help. 

Of course, I’m not excusing My. Lyon from not 
objecting to the generality of your findings. 
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Mr. Moekabee: Well, your Honor, Fo was trying 
to follow it as closely as T could what vou had in 
your memorandum. 

The Court: Well, a memorandum is not findings. 
Tf it had been sufficient for findings, T would have 
said **Let this be the findings.”” You should follow 
the ultimate findings of the eourt, but vou should 
draw your specifie findings of fact in sufficient de- 
tail to support those general statements that appear 
in the memorandum. 

Now, this is quite a job. 

Mr. Moekabee: T will be glad ta do it, vour 
Nonor. 

The Court: But as T told ven before, if this case 
is properly handled von can win it on appeal. 

Mr. Moekahee: TY will be glad to amplify it. 

The Court: The first step is to get proper find- 
ings and conclusions and judgment. If it is prop- 
erly briefed, this ease can be won. But if it is not, 
the Lyon office will rm over this like a steamroller. 
IT have nothing against the Lyon office. 

As a matter of fact, von won a pretty good ease 
m my court on the airplane. You didn’t have mneh 
trouble with that. [23] But IT don’t always see with 
monexe to eve. In fact, they didn’t even appeal, did 
they? 

Mite livon: No. 

ive Gourt: 1 heard later that the poor guy had 
eeheart attack. 

aire iron: It was not a heart attack. Tt was a 
mental— 

The Court: Breakdown? 
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My. Lyon: a nervous disorder. 

The Court: Nothing to reflect on the Lyon firm. 
They do an excellent job. But the point is this. 
I have slept with this case and I did a lot of work 
on it and I think it ean be won if it is properly 
handled. Tf you miss any bets you're going to be in 
trouble. 

So let’s get some more done on partiewarizing 
those findings. I ean tell you generally what they 
are. 

T don’t know that 4 has to be particularized. 

No. 6 ought to be. 

And possibly 7. 

8 ought to be a httle more particulary. 

And certainly 9 should be. 

10, invalid by prior disclosure—that should be 
partiewarized. 

11 should be—Silberman eontained all elements. 

On 12, you have it that you have to prevent the 
zippers bunching up, but there probably should be 
deseriptive matter [24] on the other ones. In other 
words, this V-shaped ram, as I remember, there 
was evidence that that V-shaped ram would not 
operate at Ingh speeds. 

Mr. Moekabee: Yes sir. 

The Court: I don’t remember now the funetion 
of the spring bars on top, but the V-shaped ram D 
was a very important point in the case, beeause the 
Silberman patent had a V-shaped ram, didn’t it? 

Mr. Mockabee: The spring bars were put in 
place on a V-shaped ram in exhibit 5. 

The Court: 12—13—eertainly 14. 
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Now, you have to do that. 

Mr. Mockabee: Yes, your Tonor. 

The Court: 1 didn’t look through the rest of 
this, but most of it is right in there. 

All right, conclusions of law. Again, you will have 
to put in the claims and your conclusions don’t 
have to be as specific as the findings. 

Tf you have your findings on this prior art, and 
your findings did not teach a new method, then your 
conclusion on munber 1 is correct. Do vou make the 
finding that Silberman ‘793 never operated? If you 
didn't, there should be one. 

Mix. Mockabee: I will cheek that. 

The Court: Beeause vou have it in your coneln- 
sions. It is all right to have it in both places. [25] 

Mr. Lyon: What is the evidence that shows 
that 

The Court: Lipson. Well, I think there was 
various evidence that showed that 7793, as such, 
was never operated. There was one witness that, I 
think, so testified, but T didn’t eredit him. 

Mr. Mockabee: I don’t think he went into any 
detail as to what machine it was that operated, 
whether it was a machine hke Exhibit 5 or a ma- 
chine that was patented. 

The Court: Well, in making that finding, vou 
probably should state that the court does not eredit 
the testimony of witnesses that ’793 operated. I 
don’t think it ever did. Somebody testified that it 
did. I don’t remember who it was now. 

Mr. Lyon: There was a bunch of machines down 
in Mexico that were built by Silberman. 
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Mr. Mockabee: The plaintiff said that Exhibit 
5 was a Silberman machine, and the testimony with 
regard to some of these other machines doesn’t say 
what machine it was, whether it was that Exhibit 
5 type or a “793. 

The Court: Well, on conclusion No. 4: Plain- 
tiff purchased "793 subject to existing Ncense from 
Silberman—that probably is all might as far as it 
goes, but you ought to have another conelusion of 
estoppel based both upon Sitberman’s contract with 
them and MeKee’s contract, and that the expendi- 
ture money and expanded faeilities—you have [26] 
findings on that, or will have—and that by reason 
of that there is an estoppel. 

Mr. Lyon: He has that in No. 6. 

The Court: Is that in 6? Well, then the first 
line of 6 should be a separate conelusion and the 
second part of 6: Plaintiff’s officer’s (McKee’s) 
report that there was no infringement ereated 
estoppel—that’s not eorrect. The mere report that 
there was no infringement doesn’t create an estop- 
pel. It is reliance upon his statement. That one 
on estoppel should be broadened to inelude the 
relianee upon Silberman’s statement, the reliance 
on MeKee’s statement; and in eaeh case the ex- 
penditure of money, the expanding of facilities 
and change of position is what creates the estoppel. 

On 7, the license agreements, instead of ‘‘agree- 
ment,’’ you refer to, either add to 7 or add another 
conclusion of law, that the plaintiff is, by reason 
thereof, not entitled to maintain this action for 
patent infringement. 


Union Slide Fastener, Inc., a corporation 138338 


Tn the ease of your defense of misuse of pat- 
ents, unclean hands and all prevents plaintiff from 
recovering on a patent, even if the patent is good 
and valid and infringed—as a matter of fact, that 
should be an alternate ‘finding to the effect that 
even if the elatms were good, were valid and were 
infringed, alternately, that the plamtrffs camiot 
recover heeanse and so forth. 

T don't think No. 8 should be limited to that 
instance [27] in Los Angeles alone; plaintiff’s at- 
tempts and so forth in connection with its con- 
tracts, conduct and so forth, as found herein. 

Well, vou have a lot of that in here. 

Mi. Moekabee: Yes, further on. 

The Conrt: But 8 shouldn't be there standing 
alone. J don’t know if that’s true. 

Mr. Mockabee: J have that set forth as a sepa- 
rate conclusion, based upon that one meeting and 
what they tried to do. 

The Court: Well, T want it all tied in together. 

Mr. Moekabee: I have a note here for that. 

The Court: Now 14 is all right, but you have to 
go back and cheek to see whether you have findings 
of interstate commerce. I suppose there are. You 
have those findings of 70% and 30%. 

Mr. Mockabee: I will make a note to check 
that. 

The Court: You have to have your finding to 
support that conclusion. 

Now, what other conelusions did you want, Mr. 
Lyon? 

Mr. Lyon: I propose a conelusion that 
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The Court: What you have got as to 16 here? 

Mr, Lyon: That 1s right. 

The Court: All mght, put 16 in as a conelusion. 

My. Lyon: Make a note of that, Mr. Mockabee. 

Mr. Mockabee: Yes. [28] 

The Court: Now, let’s look at the judgment. 

My. Lyon: Why wouldn’t a proper judgment be 
simply that in view of the foregoing findings of 
fact and conclusions of law, it is hereby ordered 
that the complaint herein be dismissed and that the 
plaintiff take nothing thereby and that the counter- 
elaim herein be dismissed and that the counter- 
elaimant or defendant take nothing thereby. Why 
recite all these conclusions of law as set forth m 
the judgment? 

The Court: J think if I were drawing the judg- 
ment, I would take your 2 and 3—use Findings of 
Facet, Conclusions of Law, and then Judgment— 
based upon the findings of fact and econelusions of 
law, it is hereby adjudged that Claims 1 to 4 and 
16 to 17 of the letters patent and so forth are 
invalid and void and not infringed by the defend- 
ant, and that the plaintiff take nothing and the 
complaint he dismissed. 

Add another paragraph: It is adjndged that the 
defendant take nothing on its counterclaim, and 
that the complaint be dismissed. 

That’s your judgment. 

And also another paragraph that defendant have 
and recover from the plamtiff the sum of twenty 
thousand dolJars in attorney fees and its costs and 
blank them out and that is your judgment. 
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Is there any objection to that? That’s all it 
takes. 

My. Moeckabee: No. [29] 

The Court: The net result of all this, Mr. 
Clerk, is this: The court directs that the findings 
of faet, conclusions of law and judgment be re- 
drawn. [30] 


[Endorsed]: Filed Sept. 6, 1957. 


PAIN TIONS Terris Nor 6 
[Title of District Court and Cause. ] 


DEPOSIMION*OF PILI TaPson 
Deposition of Philip Lipson, taken on behalf of 
plaintiff at the Offices of Lyon & Lyon, 811 West 
ith Street, Los Angeles, California, commencing at 
10:00 o’clock a.m., Mareh 18, 1952, before W. E. 
McClure, a Notary Publie within and for the 
County of Los Angeles and State of California, 
pursuant to the annexed notice and oral stipulation. 

Appearanees of Counsel: Evans & MeCoy, Ralph 
E. Meech and Lyon & Lyon, Esqs., by Charles G. 
Lyon, Esq., and William A. Doble, Esq., for plain- 
tiff. Solomon, Kleinman and Fulwider, Mattingly 
& Babeock, Esqs., by Robert W. Fulwider, Esq., 
for defendant. [1*] 

Mr. Lyon: This deposition is taken according 
to a notice, the original of whieh I hand to the re- 


* Page numbers appearing at top of page of Original Dep- 
osition. 
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Plaintiff’s Exhibit No. 6—(Continued) 
(Deposition of Philip Lipson.) 
porter, and it is noted that it was originally sched- 
uled for the 7th day of March, 1952. May it be 
stipulated it has been regularly continued by oral 
stipulation to today? 
Mr. Fulwider: Yes. 


Poin LiPson 
having been first duly sworn, deposed and testified 
as follows: 
Direct Examination 

Q. (By Mx. Lyon): Mr. Lipson, will you please 
state your full name? A. Philip Lipson. 

Q. Do you understand the nature of the pro- 
ceedings that are going forward here this merning? 
Not quite. 
Pardon? 
T am not quite sure about it. 
You have never given a deposition before? 
No. 
Well, I will inform you, and your attorney 
ean correct me if IT am in any wise in error, that 
you are called [2] here to testify under oath in an- 
swer to questions as I propound them. Your an- 
swers will be taken down by the court reporter, 
and you will be given a chance to read them over 
and make any corrections that you deem required. 
You will then sign the deposition, and it will be 
filed as part of the permanent records of this 
Court, I mean of the Court at this trial. You are 
ealled as an adverse witness, that is, as the Presi- 


OPOorep 
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Plaintiff's Exhibit No. 6—(CContinued) 

(Deposition of Philip Lipson.) 
dent of the defendant corporation. J am ealling 
you not as my witness, but as if you were in court 
on cross-examination. You, of course, will answer 
the questions fully and truthfilly, and you have 
an opportunity to have your own attorney mstruet 
you not to answer any question that he deems is 
improper. 

Where do you reside, Mr. Lipson? 

A. 3206 Rowena, Apartment 4. 

Q. What is vour present occupation ? 

A. Manufacturer. 

Q. Are you the President of the Union Slide 
Fastener Company? A. Correct. 

Q. Where is that business located ? 

A. At 1829 Blake Avenue. 

Q. Jfow Jong has that business been loeated at 


Blake Avenuc? A. Sinee July, 1950. 
Q. Was it previously located on Chandler Boul- 
evard? [3] aay Xcs. 


Q@. What was that address? 

m J believe it 1s 10781. 

Q. When was the Union Shde Fastener Cor- 
poration organized, do you know? 

A. JT was not a member of the corporation when 
it was ineorporated. I believe it was in Mareh, 
1947, some time m Mareh. 

Q. Do you know who organized that corpora- 
tion? De eies: 

Q. Was it Sigmund Loew? 

A. Sigmund Loew, T believe so, because T wasn’t 
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Plaintiff’s Exhibit No. 6—(Continued) 
(Deposition of Philip Lipson.) 
President at the time. I think he was one of the 
charter members. 

Q. How long have you been associated with the 
Union Shde Fastener Company ? 

A. Since June, 1947. 

Q. Who was associated with the eompany at the 
time you jomed it? 

A. Sigmund Loew, his wife Regina Loew and 
Loms La Med. Do you mean the offieers, who 
were the officers? 

Q. That is correct? A. Yes, Lonis La Med. 

Q. How do you spell that last name? 

A, L-a-M-e-d. 

Q. Was Morris Waldman associated with the 
company at [+] that time? 

A. Not to my knowledge. 

Q. Was he working there? 

A. T have seen Inm there once when TI was at 
the faetory prior to my entry. When I got in there 
he wasn’t there. 

Q. Isn’t it a faet, Mr. Lipson, that at the time 
you joined the Umon Shde Fastener Mr. Waldman 
was working for the company ? A. No. 

@. Isn’t it a faet that shortly after you be- 
came associated with the Union Slide Fastener 
Company at your request Mr. Loew terminated My. 
Waldman’s employment by the Union Slide Fast- 
ellen? eG: 

Q. What was your previous occupation before 
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Plaintiff's Exhibit No. 6— (Continued) 
(Deposition of Philip Lipson.) 
becoming a member of the Union Slide Fastener 
Corporation ? A. T was semi-retired. 

Q. Ilad you engaged im the manufacture of 
slide fasteners prior to becoming associated with 
the Union Slide Fastener Company ? mw. HNo: 

Q. Will you give me the names of the present 
officers of the Union Shde Fastener Corporation. 

A. Well, myself, T am President, Philyp Lipson, 
President, Herbert J. Lipson, Viec-President. [5] 

O) What, if ang. relation to you is he® 

A. My son, and Edith Lipson, Seeretary-Treas- 
urer. Edith Lipson is my wife. 

Q. Are those all of the officers you have just 


named ? x. Wes, sir, riglit. 

@. Are they also the sole sharcholders of the 
corporation ? A. "Yes. 

Q. Mr. Waldman does not hold an offiee in the 
corporation ? i No. 


Q. He holds no shares of stock in the corpora- 
tion? A. “No. 

Q. What is his function at the corporation at 
present ? 

A. Tle is a foreman of the produetion, for the 
zipper produetion. 

Q. Do you have any other employees that have 
a supervisory capacity? A. Yes. 

Q. Who are they? 

A. In my machine shop T have a man, Fred 
Taberlet. 

Q. Does your company, that is, Union Slide 
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Plaintiff's Exhibit No. 6—(Continued) 
(Deposition of Philip Lipson.) 
Fastener Company, employ machines for mannufac- 
turing slide fastener stringers, namely, chain ma- 
chines, as they are known in the trade? 

A. You mean—what do you mean by “employ ?” 

Q. Use. A. Whether we use? Yes. 

@. At the present time are your machines of 
that type single or double-head machines? 

A. Double-head machines. 

Q. At any time during the time you were asso- 
ciated with the conmpany did they have the single- 
head machines ? 

A. They had, and they still have them, but they 
were not in use. 

Q. Now, referring to the double-head machines, 
who designed those machines? 

A. I don’t know. 

Q. Who built the machines? 

A. I also don’t know. 

Q. Were they built while you were there? 

A. No. 

Q. Now, may the 

A. I want to ask you a question. When you 
say “‘they were built,’? the original machine was 
already built when I joined the company. 

Q. But subsequently other machines were built? 

A. Correct. 

Q. And you bwilt them; isn’t that rgiht? 
A 
Q 


» Elat’s welt, 
We have supplied to you prior to the taking 
of this deposition a blueprint. I will show you a 
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blue line [7] print, and ask von if vou recognize 
this as a copy of the drawing whieh was given to 
vou to study approximately a week or ten days 
ago? 

A. No, IT didu’t reeeive one a week or ten days 
ago. 

Mr. Fulwider: Jt was authorized then. We got 
a print T think about Thursday, and T finally gave 
it to him yesterday. 

@. (sy"Mr. Lyon): T willask von then 1f you 
recognize it as a print, a copy of which was given 
to vou vesterday or some time previous to today? 

mw. I recoenize it as a print, but whether it is 
an exact copy or another one, T don’t know. Tt 
looks similar, but whether it is the same, [ don’t 
know, similar to the one that I was studying. T 
only looked at it vesterday. 

Q. You have had a chance to study a print that 
generally resembles this print; is that correct 2 

Mr. Fulwider: I will say, Mr. Lyon, if vou will 
state for the record that it is a duplicate we will 
so stipulate. 

Mr. Lyon: Tt is a blue line print of the same 
drawing. 

The Witness: Whether the details are the same 
I can’t tell at a glanee. I mean it looks like the 
one that [ studied. 

Q. (By Mr. Lyon): Now, Mr. Lipson, some 
time in September of 1951, T believe it was, do you 
recall a visit that was made at the plant of the 
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Union Slide Fastener in Los Angeles, [8] at which 
tine there was present Mr. Ward Robinson, Mr. 
Ralph Meech, both of the Talon Company, myself, 
Mr. Wilham Doble, who is present here in the 
room, and Mr. Jim Oswald, together with a pho- 
tographer? 

A. Yes, it was some time in September. 

Q. That is right. At that time you showed to 
us, did you not, a number of blueprints which you 


had in your possession. As Yes 
Q. Later you supplied copies of those blueprints 
to me, did you not? he Jodid: 


Q. At that time did you tell me that those were 
the blueprints which represented the parts and 
the assembly of the double-headed zipper machines 
which you were using at the Union Slide Fastener? 

A. No, only some of them. IJ said some of them 
were obsolete, and I didn’t have newer drawings. 

Mr. Lyon: I will show you a roll of blueprints, 
and I will ask the Notary if he will mark this one 
as Plaintiff’s xInbit 1. 

(Bineprint referred to was marked by the 
Notary Public as Plaintiff's Exhibit 1, and is 
hereto attached.) 

Q@. (By Mr. Lyon): I ask you if yon recog- 
nize this as one of the blueprints originating with 
your company which you [9] gave to me as a re- 
sult of that inspection of your plant? 

A, I behexe so: 

Q. Will you tell me what is shown on that blue- 
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print, and whether or not it shows the parts of 
the zipper-making machines as in use at the Umon 
Slide Fastener? “A. “Not all of thei. 

Q. Jt shows some of them, however; 1s_ that 
correct ? 

A. It shows some, because changes were made 
after that. This is a blueprint that was made hy 
one of our employees, and he was not a professional 
dvafisman. He did the best he eould—there are 
a Jot of errors in this blueprint. When TI gave 
it to you I stated so. 

Q. Well, T note a date on it 12/28/48. 

A. Yes. 

Q. «As of that date, whieh T take it to be the 
28th day of December, 1948, did the machines at 
Union Shde Fastener generally correspond with 
the parts shown on this drawing, Exhibit 1? 

A. T wouldn’t know offhand unless I studied it, 
beeause this blueprint was not made wder my su- 
pervision. It was done by an inexperienced drafts- 
man. 

Q. I show you another print entitled ‘Main 
Housing Assembly,” and it bears the date ‘6/20/ 
BO; drawn by J. H. P., checked by P. Lipson.’’ 
That would be yon? a Yes 

Q. I ask you if vou ean identify that print as 
one [10] of the prints you gave to me. 

ey. 6 Mies. 

Q. Does that print acenrately show the main 
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housing assembly of the zipper machines as em- 
ployed by Umion Shde Fastener? 

Mr. Fulwider: Has it been marked Exhibit 2? 

Mr. Lyon: I will have it marked. We will 
offer that print, and the first one will be offered 
in evidence as Plaintifi’s Exhibit 1 to these deposi- 
tions, and the second one as Plaintiff’s Exhibit 2. 

(Blueprint last referred to was marked by 
the Notary Public as Plaintiff’s Exhibit 2, 
and is hereto attached.) 

Q. (By Mr. Lyon): I will show you another 
blueprint entitled ‘Left End Assembly,’’ dated 
“6/22/50, drawn by J. H. P., checked by Paap 
son,’ which I presume is yourself; is that correct? 

A. Yes, sir. 

Q@. I ask you if you recognize that as one of the 
prints you gave me, and does that correctly illus- 
trate the left end assembly of the shde fastener 
machines as employed at that date by the Union 
Shde Fastener? 

A. Yes, there is a resemblance. 

@. By “that date’ I mean Jung 22nd) iam 

A. Yes. 

Mr. Lyon: That print, as identified by the wit- 
ness, [11] will be offered as Plaintiff’s Exhibit 3 
to these depositions. 

(Print referred to was marked by the Notary 
Public as Plaintiff’s Exmbit 3, and is hereto 
attached.) 

Q. (By Mr. Lyon): I show you another print 
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entitled “Union Slide Fastener, Ine. No. 11-3 
Shearmg Punch,” and ask you if von can identify 
that as one of the drawings which vou have sup- 
plied to me, and as illustrative of the shearing 
punch as employed by the machines for making 


Zippers at Unien Slide Fastener / eae cs: 

Q. That drawing was made by you; is that cor- 
recte Aw. Wiads right. 

 Oniieae22nd, 1950" A. Yes. 

Q@. And illustrating the shearing punch in vise as 
of that time? A. ‘What's arehit: 


Mr. Lyon: That drawing will be offered as 
Plaintiff's Exhibit 4. 

(Drawing referred to was marked by the 
Notary Pubhe as Plaintiff’s Exhibit 4, and is 
hereto attached.) 

Q. (By Mr. Lyon): I show you another draw- 
ing entitled “Union Shde Tastener, Inc., No. 18-3, 
Right and Left Notching [12] Dies,’ and ask you 
if that is not a drawing made by you, it has your 
name on it, dated May 23rd, 1950, and if it is not 
a drawing illustrating the right and left notching 
dies as employed by the Union Slide Fastener as 
of that date? A. Yes. 

Mr. Lyon: That will he offered as Plaintiff’s 
Exhibit 5. 

(Drawing referred to was marked by the 
Notary Public as Plaintiff's Exhibit 5, and is 
hereto attached.) 

Q. (By Mr. Lyon): I show you another draw- 
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ing entitled ‘*‘Union Slide Fastener, Ine., 17-3, 
Shearing Die.’’ I do not see a date on it. T ask 
you if that is another drawing made by you, bear- 
ing your nane, and illustrating the shearing die 
of the shde fastener manufacturing machines em- 
pleyed by Union Slide Fastener? A. Yes. 

Mr. Lyon: That will be offered as Plaintiff’s 
ExlInbit 6. 

(Drawing referred to was marked by the 
Notary Public as Plaintiff’s Exhibit 6, and 
is hereto attached.) 

Q. (By Mr. Lyon): IT show you another draw- 
ing entitled “Union Slide Fastener, No. 281, Main 
Eceenter Shaft,” and ask 1f that is not a drawing 
supplied to me by you, which was made by you, 
bearing your name, and correctly illustratmg [13] 
the main ecececenter shaft of the slide fastener 
stringer machines employed by Union Slide Fast- 
ener? 

A. I know this drawing was made by me, but 
whether or not IT had supplied it to you, I have to 
look at my records. I don’t reeall that. 

A. Well, I ask if it correctly illustrates the 
machines ? 

A. IT think, to the best of my knowledge, yes. 

Mr. Lyon: I will state, for the record, that all 
of these blueprints which I am now identifying are 
your prints. 

The Witness: I know. I will identify them all, 
but a number of them I don’t recall whether I gave 
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them to vou or net. T will have to look at my ree- 
ords. 

Mr. Lyon: The drawing just identified will be 
offered as Plaintiff's Exhibit 7. 

(Drawing referred to was marked by the 
Rotas Phhlicass Dinintitts Ealailnit7, and is 
hereto attached.) 

Q. (By My. Lyon): 1 show vou another draw- 
ing entitled “Ram Block, U.S. 41,’" and ask if that 
is not a drawmeg imade by vou, bearing vour name, 
and showing the ram block as employed on or 
about June 15th, 1950, by the Union Shde Fastener 
in the machines emploved for manufacturing zip- 
pers? 

A. Tins drawing was not made by me. 

@. It was checked by you? A. Right. [14] 

Os Wilosis J. H. Re , 

A. A former employee of mine. 

Q. Now, this drawing which vou have just iden- 
tified, is that Wlustrative of the ram block in the 
stringer manufacturing machines emploved by 
Union Slide Fastener on or about June 15th of 
1950? A. Yes. 7 guess so. 

Mr. Lyon: That drawing will be offered as 
Plaintiff's Exhibit 8. 

(Drawing referred to was marked by the 
Notary Pubhe as Plaintiff’s Exhibit 8, and is 
hereto attached.) 

Q. (By Mr. Lyon): I show you another draw- 
ing entitled “Puneh Holder’? bearing the date of 
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5/7/50, and having the notation “Cheeked by P. 
Lipson,’”’ and ask if that drawing is a drawing cor- 
rectly illustrating the punch holder employed in 
the stringer manufacturing machines on or about 
May 7th, 1950, by Union Slide Fastener? 

A. There is no date on this, so I eouldn’t tell 
exactly when it was made. 5/7/50? 

Q. Can you answer the question as to whether 
or not that illustrates the punch holder as em- 
ployed by Union Slide Fastener on or about that 
date? A. Yes. 

Mr. Lyon: That dvawing just identified by the 
witness is offered as Plaintiff’s Exhibit 9. [15] 

(Drawing referred to was marked by the 
Notary Pubhe as Plaintiff’s Exhibit 9, and 
is hereto attached.) 

q). (By Myr. Lyon): I show you another draw- 
ing entitled “Stripper,” dated September 5, 1947, 
and ask you if you ean identify that? 

A. As what? 

Q. Pardon? A. As whate 

Q. Well, do you recognize it, do you know what 
it is? 

A. It looks like the stripper. Whether it is 
the real thing I don’t know, because that wasn’t— 
that drawing wasn’t made by me. It wasn’t checked 
by me. 

Q. That is one of the drawings, however, that 
was supplied by you to me, is it not? 

A. Well, at the time I stated to you that some 
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of those drawings were not new ones, hey were 
drawings that were laving around, and whether 
they are correct or not TL cannot say, because they 
were not made by me, neither were they checked 
byeme. 

Q. So far as you ean tell by inspection, how- 
ever, it is generally Wustrative of the stripper em- 
ployed by the machines at Union Slide Fastener? 

A. No, there are some things that are not ex- 
actly ike the ones that we are using. 

Q. For imstanee? [16] 

A. The angle and the radinses do not cor- 
respond. 

Q. Well, leaving aside for the moment the ques- 
tions of angles and dimensions, could you say 
fairly that the drawing is generally illustrative of 
the machine currently in use at Union Slide Fast- 
ener? A. What machine? 

Q. Of this part of the machine. 

A. It resembles it slightly. 

Mr. Lyon: The drawing just identified by the 
witness is offered as Plaintiff’s Exhibit 10. 

(Drawing referred to was marked by the 
Notary Public as Plaintiff's Exhibit 10, and 
is hereto attached.) 

Qe (by Mir. Lyon): I show you a drawing 
entitled “Plate for Housing,’? dated September 
oth, 1947, and ask vou if that is another one of 
the drawings you supplied to me and, leaving aside 
the question of angles and dimensions, if it is not 
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generally illustrative of the plate for the housing 
of the stripper mannfacturimg machines employed 
by Union Shde Fastener? 

A. Let me get that question again. 

Mr. Fulwider: He had quite a lot in it. 

(The question was read by the reporter.) 

The Witness: It resembles a part that we were 
using at one time. J do not recall whether it was 
that tine or itera ia 

Mr. Lyon: That drawing is offered as Plain- 
tit “s Hoohiat 1 

(Drawing referred to was marked by the 
Notary Public as Plaintiff's Exhibit 11, and 
is hereto attached.) 

Q. (By Mr. Lyon): JI hand you one more blue- 
print, Mr. Lipson, entitled “Male.’’ It does not 
seem to have a date on it; I ask you if you do not 
recognize that as generally similar to the punch 
used in forming the upset portion of the elements 
in the machines emploved at Union Shde Fast- 
ener? 

A. I don’t understand the question, what do you 
mean by “upset.’’ 

Q. Well, the hook, what do you eall the por- 
tion of a zipper element which is pushed up from 
the rest of the material in forming tlie element? 

A. What we call it? 

Q. Yes, what do you eall it? 

A. We all ai the tit. 
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Q. Just substitute “tit” for ‘upset portion’? in 
my question. I will reframe the question. 

To ask you if vou do not recognize that as a 
drawing representative of the punch whieh formed 
the tit of the zipper elements as employed by 
Union Shde Fastener? 

A. It looks sumilar, but this drawing, when I 
handed it to you IT told vou it was an obsolete draw- 
mg. It wasn't [18] made hy me, and it is the best 
one IT had and J gave it to you. 

Mr. Lyon: That drawing is offered as Plain- 
Git’s Exhibit 12. 

(Drawing referred to was marked by the 
Notary Pubhe as Plaintiff’s Exhibit 12, and is 
hereto attached.) 

Q. (By Mr. Lyon): At the time we visited vour 
plant, vou will recall that was September 7th, 1951, 
and you will recall we had a photographer present. 

A. I guess so, he had photographer's apparatus, 
but whether he was one T don’t know. [ don’t 
know the man. 

Q. I am going to hand you 12 photographs, 
showing a zipper manufacturing machine, and ask 
you if you do not recognize those as photographs 
that were taken of your machine on September 
12th, 1951, and if vou do not further recognize this 
series of photographs as being copies of those which 
[ gave vou some time in the fall of 1951. 

A. I couldn't be sure about that, because T have 
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those photographs. I have never examined them. 
They are just laymg around. I just got a few. 

Ge wiser: 

A. Whether this is our machine or not 1 couldn't 
tell. 

Q@. Will yon examine the photographs and tell 
me if you do not recognize your machine in those 
photographs? 

A. There is a resemblanee, but whether it is 
ours or [19] not I eouldn’t tell. £ mean If ean’t 
te whether that is an aeeurate photograph or not. 

@. It is going to take a long time, beeause I 
am going to ask you to show me in the photograph 
I am handing you now A. Wes 

Q@. Can you see any element in that picture 
which you ean recognize as not belonging to one 
of your maehines? 


A. Well, how can I tell that, as not belonging? 
Will you repeat the question again? TI don’t quite 
get it. 

Mr. Fulwider: Mr. Lyon, as far as I am eon- 
cerned, if yon make a statement for the record that 
these are prints made by the photographer 

Mr. Lyon: That is correct. 

Mr. Fulwider: ——of Mr. Lipson’s machine, 
that we will be willing to stipulate that. 

Mr. Lyon: I will stipulate to that, and I will 
make the statement that Meriman Photo Art were: 
hired by me to go ont and take these pietures, and 
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they made them, and copies of them were given to 
Mr. Lipson. 

Mr. Fulwider: And these are another set of 
the prints, the same as you gave Mi. Lipson? 

Mr Teon® Thatas correct 

Mre Fulwider: Thatas satisfactorys That will 
save a let of time. Have you got your set? 

The Witness: J don’t know whether they are 
all the [20] photographs. JT got some of them. 

Mr. Lyon: Te got a full set of everything. 

The Witness: A full set of them? 

mi son: Yes. 

The Witness: [low many are there supposed to 
he? 

Mr. Lyon: There are supposed to be 12, but 
we will sure find ont, because they are going into 
evidence. 

Mr. Fulwider: You might let us have an extra 
set Of them, if you can. 

My, Lvon: We had an extra sect, and’Mr. Doble 
left them in Cleveland about a mouth ago. 

The photographs concerning which we have just 
stipulated, the set of photographs which are num- 
bered consecutively 5674-A through lL are offered 
as Plaintiff's Exnbits 13-A through 1 respectively. 

(Photographs referred to were marked by 
the Notary Pubhe as Plaintiff's Exhibits 13-A 
through Tu respectively, and are hereto at- 
tached.) 

Mr. Lyon: For your information, I turned these 
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drawings and these photographs over to Jim Os- 
wald, who accompanied us to the plant and took 
dimensions from the machines themselves, and Jim 
Oswald then proceeded to make this drawing as 
illustrative of the machines, and [ am wondering 
if we can have a stipulation subject to correction, 
if on further study by Mr. Lipson he should find 
any diserepaney, that [21] this drawing accurately 
and truly depicts the shde fastener machines in 
use by Union Shide Fastener. 

Mr. Fulwider: Let me ask Mr. Lipson a ques- 
tion first off the record. 

(A discussion was had off the record.) 

Mr. Fulwider: We will stipulate as Mr. Lyon 
suggested, with the further agreement that the par- 
ties will collaborate to try and make Exhibit 14— 
I guess it will be 144— 

Mr. Lyon: It will be 14. 

Mr. Fniwider: 
trayal: 

Mr. Lyon: With that stipulation I will offer the 
print entitled “Zipper Machine—Union Slide Fast- 
ener’ as Plaintiff’s Exhibit 14 to this deposition. 


Exhibit 14 a correct por- 


(Print referred to was narked by the Notary 
Publie as Plaintiff’s Exhibit 14, and is hereto: 
attached.) 

Q. (By Mr. Lyon): Now, Mr. Lipson, thosq@ 
machines that you have out at Union Slide Fast- 
ener for manufacturing slide fastener stringers, 
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they take a strip of uniform metal and form the 
side fastener elements from it, don’t they? 

A. Yes. 

Q@. And they take a tape, fabric tape, and they 
Attach the clements to the fabiae tape; is that 
eorrect ? A. Correct. 

Q. Now, von used donble-headed maehines, that 
is, maehines that make two individual stringers at 
Pessame [22] tune; is that correct? 

A. ‘They can. I do not always nse them in that 
WAY. 

@. Generally von do, correct? 

A. Sometimes we make double and sometimes 
we make single stringers. 

Q. Now, in forming these elements, attaching 
them to the tape, you feed a strip of metal inter- 
mittently throngl the machine, don’t you? 

A. Yes, I gness so. 

eet the very ent of that strip of metal, if 
ron stop the machine there would be a pair of 
jaws formed at the end of the metal, wlich pair 
of jaws were formed by the preceding cutting 
way of an element; is that correct? 

A. Well, please clarify that. Will yon repeat 
that, please? 

(The question was read by the reporter.) 

The Witness: There is one question there, I 
don’t quite understand what yon mean by ‘‘stop- 
ping a machine.’’ It depends at what point. 
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Q. (By Mr. Lyon): Well, if at any time you 


stop the machme in order to look at it 
A, Yes, 
machine and it would have a pair of legs cut out 
on the end of the material, wonld it not? 
Mr. Fulwider: <A leading edge, you might say. 


there would be a strip of metal in the 


Q. (By Mr. Lyon): On the leading edge. 

AL Ves, yes. 

Q. Now, those jaws would have been formed by 
removing the intervening material between them 
as you eut off the element that has just been 
formed; is that eorreet? AL No: 

Q. How is it incorrect? In what manner is it 
incorrect ? 

A. We will not remove any intervening material. 

@. When you sever an element 

A. Yes. 

Q. 


from the end of the strip and attach 
that element to the tape A, Yess 

Q. you leave the end of the strip with jaws 
formed thereon, don't you? ay. Nes 


Q. Those jaws are formed by the removal of 
the material that goes to make up the element that 
has just been attached to the tape; is that cor- 
reet? 

A. By removing some of it, removing the previ- 
ous element. 

Q. That is right, and part of that previous ele- 
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meut was material that was intervening between 
those jaws; right? 

A, A part of the jaws—the element was a part 
of the jaws. There is no intervening material ex- 
eept the [24] element. 

Q. In the manufacture of these stringers, when 
you have a strip with the jaws formed on the end 
of the strip, that strip is then advanced to place 
the jaws astraddle the tape; is that correct? 

A. T didn’t follow you through. Wall vou read 
that? It is quite involved, and 1 want to make 
elear what the question ts. 

Nr. Lyon: Will vou read it. 

(The question was read by the reporter.) 

Ihe Witness: Wes. 

Q. (By Mr. Lyon): Then the jaws are clamped 
to the tape, are they not? A. Yes. 

Q. Then you sever that particular element from 
the strip; is that correct? 

A. T do not quite understand the question. You 
follow it after we close the jaws—there 1s some 
point in there—you asked me the question after 
we close the jaws. We don’t sever it after we 
close the jaws. 

Q. When do you sever it? 

A, Simultaneously. 

Q. Simultaneously with the closing of the jaws 
on the tape; is that correct? oy Cored, 

Q. So then in your machine there is at least 
partial [25] contact of the strip by the severing 
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die at the same time that the closing jaws close 
the legs to the tape; is that correct? 

A. Partial] contact, you say, on what? 

Mr. Lyon: I will strike the question. 

Q. During the closing of the jaws to the tape 
and the severing of the element from the strip 

A. Yes. 

G). there is at least one period of time when 
the severing punch and the closing jaws are both 
simultaneously working on the element; is that 
correct ? A. Yes, I guess so. 

Q. Now, that strip moves in a straight line 


across the machine, does it not? 

A. Across which way? 

Q. As it approaches the punch the metallic 
strip moves in a straight lne across the machine, 
does it not? 

Mr. Fulwider: You mean horizontally? 

Q. (sy My lyon) eaes: 

A. Well, then it all depends—it moves hori- 
zontally. 

Q. It follows a fixed path as it approaches the 
punch, does it not? A. Yes, we hope so. 

Q. At the same time the fabric strip is follow- 
ing a fixed path at right angles to the path of the 
strip; is it not? [26] 

A. At right angles which way? 

Q. Well, the strip is moving horizontally and 
the tape is moving vertically; isn’t that correct? 

A. Correct. 
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Q. They intersect, the path of the two of them 
intersects, does it not? A. Yes. 

Q. And they both move intermittently? 

Bs. Woes. 

Q. The purpose of having the tape intersect the 
strip is to so position the tape so that as the strip 
mores intermittently forward it places the jaws of 
the element astraddle the tape; is that correct ? 

Ko Please clarity thate Woll you clarify aint 
question, please ? 

Mor. Lyvou: tell, read it, 

(The question was read by the reporter.) 

The Witness: Correet. 

Q. (ByeMr. Lyon): Neither the tapemnor the 
strip ever backs up m vour machine, do they? 

A. Will you repeat that, please? 

Mr. Lyon: I will rephrase the question. Maybe 
you will understand it. 

The Witness: Yes. 

Q. (By My. Lyon): In each case the movement 
is intermittent, but it is forward, it never has a 
reverse movement [27] so that either the tape or 
the strip moves baek to where it was before it is 
stepped forward ? 

A. In the normal operation of the machine? 

Q. That is correct. A. No. 

Q. Now, do you understand what J mean when 
I say that in your machine there is an attaching 
station where the elements are attached to the tape? 

A. Well, I don’t know whether you would 
phrase it station or step or any other thing. There 
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are various names for it. Whull you clarify it, 
please ? 

Q. Let us take the portion of your machine 
where the legs are clamped to the tape. You know 
where that is? A, Yes. 

@. Let ns eall that the attaching stations 
your machines have within a space of less than an 
inch from the attaching station means for perform- 
ing all of the operations on that strip that are 
necessary to form a slide fastener element? 

A. I couldn’t tell that without looking at the 
drawings, without knowing that, whether it is less 
than an ineli or more than an inch. I couldn’t 
say that offhand. 

Q. You do have in your machine closing jaws 
that close the legs of the element to the tape; that 
is correct? A. Yes. 

Q. And just as close as you can get to those 
closing [28] jaws you have a punch that severs the 
element from the strip, do you not? Ape: 

Q@. Right adjacent to that you have a punch 
that makes the notches in the sides of the strip to 
make a square element; is that correct? 

What do you mean by ‘‘adjacent ?” 

Right next to it. 

There is a punch? 

Yes. A. Yes, there is. 

Right next to that punch you have a die 
that cooperates with the punch on the base of the 
machine for forming the tits, do you not? 


QOPOo> 
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W. That qwestion is dot clear, when You say 
right west to it.” 

Q. Touching it. A. When? 

Q. When the machines is im use. 

A. I do uot understand your question. Will 
you repeat that, please? 

My. Lyon: I will strike the qnestion. 

Om ou have a pune holder, dona you, of 4 
tool holder in the ram? ey 

Q. In that tool holder you have ‘first a severing 
[29] puneh working from what 1 have ealled the 
attaching station towards the other end of the 
machine. You have first. a severing punch, you 
then have a punch that puts the two notches on 
each side of the strip, and yon then have a die for 
forming the hit, and all of those are touching each 
other in one unitary assembly at that station, are 
they not? 

ANG. 

Q. I call your attention to the photograph, Ex- 
hibit 13-I, and ask you if you do not recognize 
that as the ram with the punching and forming 
tools being carried thereby which you employ at 
Union Shde Fastener? 

A. This photograph is not very clear, to be able 
to state whether this is the punches and—that are 
put together. It is not clear there. There is a lot 
of shade and JT can’t distinguish. 

Q. Well, I will show you 18-A, and ask you if 
you can do any better on that. 
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A. ‘This resembles the arrangement that we have. 
Q. In that Exhibit 13-A there are at two stations 
an assembly of tools, are there not? 
A. How was that? 


Q. ‘There are, as I ain indicating here, an assem- 
bly of tools and there is a duplicate assembly over 
here, are there not? A. Yes. 

Q. Now, in that assembly, starting from the top 
and [30] working down, the first. tool is the tool 
for severing the element from the strip; is that eor- 
rect? A. I think so. 

Q. Right underneath that you find a tool for 
putting the notches on the side of the strip; isn’t 
that correct? A. No. 

Q. What is the next tool there? 

A. This looks like it is one tool. It is not two 
separate tools. 

Q. They are formed as one tool? Then instead 
of being a separate severing tool and a separate 
notching tool, they are all made of one piece; is 
that correct ? A. Yes. 

Q. And they are right together there? 

A. Yes. 

Q. The next thing we find is this tit-forming 


tool; is that eorrect? A. Yes. 
Q@. Is that all one piece, too? A. Yes. 
Q. All together? Ae NOa 0, 110: 
Q. That is a separate piece? 
A. <A separate piece. 
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Q. From the severing and notching tools; is that 
correct #)[351] 

Ay Correct. 

Q. But it is right up against it there, is it not? 

A. Yes. 

Q. In those machines ean you tell me the dis- 
tanee from the tit-forming tool and the severing 
tool ? 

A. I don’t follow your question. Just what do 
you mean? 

Q. You have identified in this photograph this 
tit-forming tool here? A. Yes. 

@. And this severing tool here? de” Yes. 

Q. Can you tell me approximately what the dis- 
tanee from here to here is on those two tools? 

A. I wouldn’t know offhand. 

Q. Could you give it to me in an approximation ? 

A. I would have to figure that out. I don’t re- 
eall exactly. IT don’t want to be wrong on the an- 
swer. It would have to be measured before I could. 

Q. If they are going to be made the same size 
as vou have got them made they couldn’t be any 
closed together, could they? 

A. Just what do you mean by “eloser together”? 

Q. Well, they are already touching cach other, 
aren’t they? A. Of eourse they are. [32] 

Q. And you certainly could not get them im any 
closer eontact, could vou? 

A. The two punches you are talking about? 

Q. Yes. 
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A. Yes, they are elose together. 

Q. Again referring to Exhibit 13-A, that gen- 
erally shows a vain, does it not? 

A. There is some foreign part in here which 
makes it that it does not resemble mine. 

Q. What is that? 

A. My ram does not have this part here (indi- 
ents), 

Q. Are you referring to apparently a piece of 
metal that was placed underneath that ram to tilt 
it up so that the photographer could get it at the 
proper angle? Is that what you are referring to? 

A. It looks like it is a part of it. It is a piece of 
metal. It looks like a part of it. 

Q. That is what it is. 

A. Jt looks like a machine part. 

Q. It is what we found in your plant and we 
used to prop up the machine. In referring to Ex- 
hibit 13-A, I will make a notation on the photo- 
graph in pencil, leading to a block of metal, and 
ask you if it is not a fact that that block of metal 
I have marked with a lead line and the figure A 
is a bloek of metal that is not a part of the ram. 

A. Just what was the qnestion, please? [33] 

(The question was read by the reporter.) 

The Witness: I wouldn’t know. 

Q. (By Mr. Lyon): Don’t you know what is in 
your ram? 

A. In our ram, this isn’t a part of it. 

Q. That is what I asked you, and by ‘‘this” 
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you mean the block of metal T have indicated as 
“A in Exhibit 13-A? A, Gat is. rretit. 

Q. But yonr machines do hare a ram as depicted 
in Exlubit 13-A; is that correct? 

A. It resembles it. I don’t know whether that 
is exactly the same or not. It resembles it. 

Q. Well, now, we are either going to determine 
what you have in vour machines or we are not going 
to. If you are not going to accept the stipulation 
that vour counsel made that subject to any cor- 
rections or discrepancies which von may later find, 
these dvawings and these photographs show your 
machines, we are going to be here all day, because 
if von say that resembles your ram, and you are not 
willing to unqualifiedly state that it is your ram I 
am going to ask you to point ont in detail any 
difference between that photograph and the ram 
which vou installed in this machine on September 
ith, 1951. when we took the picture. 

Mr. Fulwider: Well, I think vou are right. We 
stipulated that based on youn statement the photo- 
graphs were photographs of Mr. Lipson’s or the 
Union Slide Fastener ram. Tf vou see anything in 
this photograph that appears [34] to vou not to be 
in your ram or to indicate to von that the photo- 
graph is in error you ean point it out. There are 
many things there that are not clear, and I think 
that is what the witness had in mind. He can’t see 
everything in the photograph. 

The Witness: The photo is taken at an angle, 
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and it has various shades in it, and I conldn’t truth- 
fully say it is exactly the same. I say it resembles. 
I cannot say—sometimes photos are taken at an 
angle where you cannot decide whether those other 
shades are off here, and I can’t truthfully say that 
it is a photograph of the ram J am using. I say it 
resembles it. 

Q. (By Mr. Lyon): Take Exlibit 13-A together 
with 13-I, there are two different angles of the same 
ram, and can you state whether or not those photo- 
graphs show the ram as employed by Union Slide 
Fastener in its zipper-making machines? y 

A. This one resembles the other. It is a little 
clearer than the other one, but I cannot truthfully 
say that it is it. 

Mr. Fulwider: Let us put it this way: so far as 
you can see it seems to accurately portray it, but 
you cannot guarantee it? 

The Witness: That is right. Photographs are 
taken at certain angles. 

Q. (By My. Lyon): Those machines do have a 
ram, do they [85] not? 

A. We call it a ram block. 

Q@. And they have a base? A. Yes. 

Q. In operation that ram reciprocates up and 
down with respect to the base, doesn’t it? 

A. Correct. 

Q. In those machines a strip of metal is fed 
into and throngh the machine between the ram and 
the base, is there not? 
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A. No, it is not fed in between the ram and the 
base. 
Q. Well, the strip is sent ever the top of the 


base is it not? A. Overthe top of the base? 
QQ) ives. 
A. No, we don't consider it that way. 
Q. Well, the strip is lving on the base, is it not? 
A, No. 
Q. Ts it down in the base somewhere ? 
A. That is meght. 
Q. The ram is up above that, is it not? 
A. Yes. 
Q. So is it not the accurate thing to say that 


the strip is between the ram and the base? 

A. I wouldn't say so. 

Q. But the ram is above and the base is below? 

A. That’s right. 

Mr. Fulwider: <A portion of the base is below. 

Q. (By Mr. Lyon): Is there means in your 
machines, carried by the ram and by the hase and 
actuated entirely by the movements of the ram, for 
forming the elements, inelnding the legs at the end 
of the strip? 

A. Will you clarify that? What do you mean by 
that? I am not an attorney, and I don’t know what 
you mean. 

Q. In your machines the punch clements are 
earried entirely by the ram; mght? 

A. Not exactly. 

Q. Well, the tools that we see mounted in Ex- 
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hibits 13-A and 18-I are carried entirely by the 
ram, aren’t they? They move with the ram. 

A. Which is 13? 

Q. You have them right in front of you. 

A. Those two? 

Q. Yes. 

A. There are two punehes that are carried by 
the ram. 

Q. That is right. And those are the punches for 
forming the elements and eutting them off, are they 
not? 

A. They do part of the work, but they don’t do 
all the work. 

Q. What yon are reserving in your mind when 
you answer that question is that there are dies and 
cooperative [87] parts mounted in the base that 
cooperate with the punch elements earried by the 
ram; is that what you have in mind? 

De orrecr. 

Q. Thatram carnes a cutting off tool for cuttine 
off the endmost element, and it also earries a pair of 
eams which engage some clamping elements for 
clamping the legs of the element to the tape; isn’t 
tliat Correct ¢ 

A. Not quite. The question is not clear to me. 

Mr. Lyon: Will you read the question, Mr. Me- 
Clure. 

(The question was read by the reporter.) 

The Witness: Yes. 


Union Slide Fastener, Ine., a corporation 1369 


Plaintiff's IExhint No. 6— (Continued) 
(Deposition of Philip Lipson.) 

Q. (By Mr. Lyon): Those elements are a pair 
of jaws that ave mounted on the hase, those elamp- 
Ine elements; nght? ee es: 

Mr. Fulwider: I didu’t understand that. The 
Jaws 


Mr. Lyon: Well, in a preeeding question I re- 
ferved to a elamping element. This question asks 
him if the elamping clement is not a pair of jaws 
mounted on the base, and he said ‘‘ Yes.” 

Mx. Fulwider: That is, the clamping element, do 
you refer to clamping the legs of the element? 

Mr. Lyon: That is correct. 

Mr. Fulwider: You have got a eouple of elements 
there. You got me a little confused. 

Q. (By Mr. Lyon): Those jaws are disposed to 
either side of the tape and move towards eaeh other 
for engaging and [38] closing the legs of the ele- 
ment on the tape; is that correet? 

A. T think so. 

Q. Those jaws are actuated by being engaged by 
eams whieh have eam faces on them, whieh eams 
are mounted upon the ram; is that correct ? 

A. Just what do you mean “cam faces”? I don’t 
understand that question, 

Q. This edge, this beveled edge rmght there on 
the cami. 

A. That is part of the cam, that is not a face. 

Mr. Lyon: We will reframe the question. 

@. There are mounted on the ram cams. The 
eams have faces. There are formed upon the jaws 
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cooperating faces which engage the eam faces on 
the cams mounted on the ram, so that on down- 
ward movement of the ram the cams drive the jaws 
into engagement with the legs of the element and 
attach the clement to the tape; is that correct? 

A. Just what do you call ‘‘faces’’? IT don’t under- 
stand. 

Q. The working face of the cam, the part that 
engages the cooperative face. 

A. ‘hat is not called @ face. That is calledwen 
angle, a cam angle. That is why I don’t know what 
you mean by ‘‘face.” It describes it in such a way 
tliat it is not clear do mec: 

Q. I will rephrase it then, and instead of “faee” 
we will use “cam angle.’ [39] A, Wee 

Q. There are cams carried by the ram, those 
cams have cam angles. There are Jaws mounted on 
the base. Those jaws have cam angles which are 
engaged by the cam angles on the cams on the ram; 
right? Ts that mght? 

A. JT don’t quite understand it. You have it in- 
volved—will you split the question up a little bit? 
I can't follow you. You are an attorney. You don’t 
realize that I am not. 

Q. I will give it to you very slowly. 

A. Yes. 

Mr. Fulwider: Give it to him part by part. 

Q. (By Mr. Lyon): Starting out, you have a 
ram; right? A. Yes. 

Q. The ram earries cams; right? 
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A, The eams are attached to the ram. 


Q@. The eams have cam angles? a. Ves. 
Q. Correct? A. Yes. 

Q@. Now, vou have jaws; eorrect ? A. Yes. 
Q. Those jaws are mounted on the base; right? 
A. Yes, 

Q. Those jaws also have eam angles; right? 
A. They have angles. [40] 

Q. The angles on the jaws cooperate with or 


are engaged by the cam angles on the cams; meght ? 

A. Correct. 

Q. So that on downward movement of the ram 
the jaws are driven into engagement with the legs 
of the element, and the legs are clamped to the 
tapeais tint coricete A. I guess so. 

Q. Your machine has a shaft, does it not? 

A. Oh, it has more than one shaft. 

Q. It has one that vou cal] the main eceenter 
siti. 1s tint reli A. Yes. 

Q. That is the subject of the blueprint which 
has been identified here as Plaintiff’s Exhibit 7; is 
that correct? IT will show vou Plaintiff’s Exhibit 7. 

A. Yes, that is the eecenter shaft. 

Q. That shaft is carried by the base; is that 
right? A. It is mounted in the base. 

Q. Mounted in the base? Wee es. sin. 

Q@. That tam is driven from the main eecenter 
shaft, is it not? A. It is driven what? 

Q. Driven from that shaft; is that correct? 

A. Driven by the shaft? 
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Q. ‘That is 1ighta a A. Yes. 

@. There is a pair of connecting rods between 
the eccenter shaft and the ram; is that correct? 

INES, 

Q. They drive the ram; is that correct? 

A. Ves, sir. 

Q. I wonder if you could give me some idea of 
the degree of eccentricity of the eccentries on that 
main eccenter shaft? 

A. They are marked on the drawing. 

* @. Where’ A. Right here. 

Q. What would that indicate the eccentricity of 
that eccentric to be? 

A. I guess I forgot to put it down. I made the 
drawing myself. I forgot to put it on. 

Q. What should it be? 

A, That is approximately one eighth of an inch, 
the drive is one eighth of an ineh. 

Q. That is the total travel of the ram? 

A. That’s right, that would be a sixteenth of 
an inch eccentricity. 

Q. Would you eall that a large or a small degree 
of eccentricity ? 

A. Well, that is rather hard to say. It depends 
on what point of view you are looking at it. [42] 

Mr. Fulwider: That is right. 

The Witness: From the point of view of a 
jeweler it is large, from the point of view of a 
forging hammer it is small. 
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Q. (By Mr. Lyon): ‘his base in your machine 
earries a die block, does it not? 

A. The base carries what? 

Qe A die block 

A, What would you 
mean by “a die block”? 

Q. You have pomted out on Exhibit 13-A and 


will you desenbe what vou 


13-1 A. Yes, 

Q. some tools earmed by the ram ? 

a Wks, 

@. There are some cooperative tools mounted in 
the base; isn’t that correct? a VCS: 

Q. Don’t we generally eall the type of tools that 
are mounted in the base dies? a Yes. 

Q. They cooperate with the punches in the ram; 
is that. correet ? A. Yes. 


Q. Those dies that are mounted in the base are 
tied together m a unitary assembly in which they 
are mounted, are they not? [43] A. Yes. 

Q. Let us call that unitary assembly a die block. 

A. We eal] it a die housing. 

Q. All right, then we have a die housing mounted 


in the base? A. Yes. 
@. And it has some dics mounted in the hous- 
ing: right? As Yes, 


@. I think youn have previously identified the 
severing tool and the tit-forming punch earried by 
the ram; mcht# 

A. Yes, T say they resemble those that T use. 

Q. Now, calling your attention to Plaintiff’s Ex- 
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hibit 13-H, which I believe we have a stipulation 
shows your machine, and looking at the photograph, 
as you are, there are two sides of the machine, the 
one that is readily seen in the picture and the one 
on the back which is not seen. Let us call the side 
of the machine shown in the photograph 13-H the 
front side of the machine. Can you tell me: are the 
tools, the die block, the punch, the cut-off tool ar- 
ranged on the front side of the machine so that they 
are readily accessible from the front side of the 
machine ? A. It seems so. 

@. You have supphed us with certain drawings 
which have been identified here as Plaintiff’s Ex- 
hibits 1 through [44] 12. Are there any other draw- 
ings that are illustrative of these machines as they 
were originally built ov as they were changed at any 
time ? 

A. J have not made any recent drawings since 
I eave you those. 

Q. You have given us all the drawings that were 
available; is that meht? 

A. Yes, from our drawings TI had, and some 
were obsolete ones that were laymeg around. 

@. Union Shde Fastener, sinee you were an offi- 
eer, received notice of infringement from Talon, 
Nie eclidait ot 2 ANG, 

Q .Well, as an officer of the corporation, can 
you teJ] me whether Union Slide Fastener has ever 
received a notice of infringement from Talon, Ine.? 

A. Not during the time I was an officer. 
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@. Had it received a notice of infringement be- 
fore you beeame an officer? mw. VCs. 

Q. When was tlis notice of imfringement  re- 
ceived ? 

A. It wasn't a notice of infringement. It was a 
notice that they think that we were infringing. 
That was some time—as far as T can reeall, it was 
some time in November or December, 1947. 

Q. Did vou ever sell any chain machines in the 
United States? [45] 

Mr. Fulwider: Does the witness know what vou 
nea bv “chain taaghme *? 

The Witness: I know what chain machines mean. 

Mn. Pulwider: I do not. | am leammig fast. 

The Witness: I am not elear about what you 
mean when vou say “selling in the United States”; 
to another manufacturer of zippers? 

Q. (By Mr. Lyon): Do vou know what T mean 
when I say ‘*sell a machine’™? A tee, I alo: 
Did you ever sell a chain machine? 

In the United States? 
Anywhere. ey ess edict. 
Did vou ever sell any in the Umted States? 


~yOOoreé 


IT don't know whether you can ¢all it a sale 
or not. There is one point I have to clarify here. 
Q. «Are you now referring to the time that cer- 
tain machines were turned over to Mr. Loew when 
von ceased connection with lnm? A. Yes. 
Q@. Aside from the transaction with Mia. Loew 
did you ever sell any machines in the United 
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States ? A. No. 

Q. Did you ever sell any in any foreign eoun- 
try? [46] Ae OGe: 

Q. What country? 

A. Mexico and Canada. 

@. Did you ever sell any in Great Britain? 

A SG, 

@. Did you ever offer to scll any in Great 


Britain? 

A. Just what do you mean hy ‘‘offer’’? 

Q. Did you ever solicit any customer in Great 
Britain? A. Yes. 

@. Asa matter of fact, you made a trip to Eu- 


rope in 1948, did vou not? A. Correct 
Q. You went all over Europe trying to sell these 
machines, did vou not? A. No, I didnt 


Mr. Fulwider: ‘‘All over” is pretty broad. 

Q. (By Mr. Lyon): The machines which you 
say you sold in Mexico and Canada, those were 
manufactured here by Union Slide Fastener, were 
they not? A. Correct. 

Q. When were those machines sold in Canada? 

A. T believe, from my recollection, that one was 
sold in 1948, 

Q. When in Mexico? 

A. Tn Mexico in 19—well, when vou say “sell” 
just what do you mean, the time when those [47] 
machines were offered, the time they were shipped, 
or the time that the 

Q. The time they were shipped. 
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A. The time they were shipped? Dining °50, 
during 1950. 
Q. These machines were the same type that you 


are using at vour plant? A. Not exactly. 
Q. They had the same working principle, didn't 
thew? A. More or less, ves. 


Q. The only differences would he in dimensions 
and angles and things like that? 

A. No, there is also a difference in other things, 
too. 

Q. In what way did they differ? 

A. Well, in varions ways. [ think that we do not 
remove the chips in the same manner as we did 
before. We do not move the stock in the same man- 
ner, we do not have the same travel. We have made 
ehanges in them. 

Q. Are there any other changes that you ean 
give me besides the chip removing change and the 
tape feeding or the strip feeding mechanism ? 

A. Offhand I wouldn't know. We made a lot 
of changes in them, also changes in the tape tension. 

Q@. Well, was there anv difference in the man- 
ner of mounting the tools m the ram? 

A. Yes. there is a difference. [48] 

Q. What was that difference? 

A. The differenee in the adjustment of the ram 
—of the tools. 

@. But the tools were mounted in the ram more 
or less as shown in Exhibits 13-A and 13-I; is that 
correct? A. More or less, yes. 
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@. Was there any difference in the die housing 
and the dies contained in the die housing? 

A. <A difference in the size or dimensions, or 
which do you mean? 

@. Stick to size and dimensions for the time 
being. A. They had die housings, yes. 

@. And generally similar to the die housings in 
your current machines; night? 

A. IT don’t know what you mean ‘‘similar.” 


Q. Working on the same principle, Mr. Lipson. 

A. Yes, I would say yes. 

@. And they had closing jaws on the base; 
right? A. Yes. 


Q. Those closing jaws are driven from cams on 
the ram; is that correct? A. Yes, correct. 

Q. And the cams reciprocate above the base; is 
that correct? 

A. Just what do you mean “reciprocate”? 

Q. Moving up and down. [49] 

A. Moving up and down? 

Q. Yes. A. Yes. 

@. There were eccentrics attached to a main ce- 
eenter shaft mounted in the hase; right? 

A. Eecentries? 

Q. Strike that. There were connecting rods? 

A. Yes. 

Q. Connecting rods between the ram and the 
eccentric shaft in the base? A. Correct. 

@. And those correcting rods drove the ram; is 
that correct? A. Yes. 
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Q. The eecentric shaft had an eeeentric on it of 
about the same degree in cecentricity as your cur- 
rent machines; is that correct ? 

A. More or less. 

Q. Referving to this die housing in the base, 
what elements do you have down in this die hous- 
ing? 

A. 1 do not follow vou. What do you mean by 
“elements”? ? 

Q. What does the die housing contain? 

A. What does the die housing contain? 

@. Wes, what is in there? 

A. The die housing consists of two blocks joined 
together, a block supporting the male punch, a male 
puneh, [50] two notching punches and a shearing 
die. 

Q. If you took those dies out of the dic housing 
and tried to run the machine would you sueecess- 
fully form a tit? 

A. J don’t know, I never tried it. 

Q@. Afy. Lipson, vou have had considerable expe- 
rienee as a machinist, have vou not? EN nes. 

Q. Before coming to this country you were 
working as a machinist, were vou not? 

A. <As a toolmaker and engineer. 

Q. Now from your experienee can you tell me 
if we take a strip of metal—— A. Yes. 

Q. 

a, Y €S, 

Q. ——if it is entirely unsupported will that 


and we lit it with a punch 
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puneh suecessfully form the tit in the strip of metal 
m the absence of a die? 

A. Yowr question is not elear to me, when you 
are talking about a pimch. What kind of a puneh, 
two kinds of punehes. 

Mr. Fulwider: You say entirely unsupported? 
(By My. Lyon): As a toolmaker 
Wes; 


and engineer A, Yesuliol 


do you have any opinion 


Yes. 


as to what would happen 
Yes, 


in this maehine A. Yes. 

if you took the die that cooperates with 
the ean for forming the tit A. Yes. 
and Jeft that die out of the dte holder? 


DOPOP OOPS 


Q. 

AY Yc 

Q. What is your opinion as to what would hap- 
pen? A. Nothing would happen. 
Q. You would not form the tit, would vou? 

n.) No; 

@. Now, smuilarly, if you took the die that eo- 
operates with the puneh A. Yes. 
Q that does the severme A. Yes, 
Q and you left that die out of the die 
holder EN ee 

Q. eould you rely on the tool under that 
setup to do a proper job of severmg the element? 

A. No. 
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Q. Suppose the legs of the clement had already 
[52] been elosed on the tape, would that make any 
ehange in vour last answer? 

A. That is a hypothetieal question. I don’t know. 
IT never tried it. Maybe it would bend it, maybe it 
would eut. it. 

Q. And it might just tear it loose from the tape ; 
rieht? 

A. It might just. tear it loose from the tape, I 
never tried it. 

Q. In these machines vou employ at Union 
Slide Fastener for manufaeturing stringers you 
have got feeding means for feeding the tape, do 
you not? A. Yes. 

Q. That tape moves in a fixed path past a pre- 


determined position, does it. not? A. Yes. 
Q. You also have feeding means for feeding the 
metallic stip, do you not? A. Yes. 


Q. And you feed that metallic strip towards the 
same position that von feed the tape, to where they 
intersect, do you not? AL Vics: 

Q. Now, those machines include in a region not 
to execed one ineh in diameter around that point 
of intersection means for performing all of the 
operations npon the metallie [53] strip to form 
slide fastener elements from the strip and to at- 
tach the elements to the tape, do they not? 

A. T don’t know whether they are within the 
inch. Offhand T couldn't sav, without eheecking my 
reeord. 
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Q. The machines include a base, I believe you 
said? A, Yes: 

Q@. And a ram? A. Yes. 

Q. And means for reciprocating the ram? 

A. For moving the ram. 

Q. Moving it up and down? A. Yes. 

Q. And means earried by the ram and the base 
and driven by the ram for forming portions of ele- 
ments in the strip; is that correct? A. No. 

Q. In what manner is it incorrect? 

A. You say ‘‘portions of elements.’? I don’t 
know what is meant by “portions of elements.” 


Q. Well, you make the tit, do you not? 
A. Yes. 


Q. You make the legs? A. Yes. 
@. And the legs are at the end of the strip; is 
that correct? A. Yes. [54] 


Q. And then the feeding means moves the strip 
so as to place those legs astride the tape; is that 
correct? A. Yes. 

@. Then you have earried by the ram eutting 
off means for eutting the element from the strip; 
right? A. Yes. 

Q. Then vou have the closing jaws for attach- 
ing the legs of the element to the tape; is that 
correct ? 

A. Thatis part of the ram, yes: 


(A reeess was here taken at 11:55 until 1:40 
p.m.) 
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Q. (By My. Lyon): Ma. Lipson, in the machines 
that vou are operating at the Union Slide Fastener 
after an element is closed about the tape it moves 
on the tape directly upwards, does it not? 

A. It moves on the tape, or with the tape? 

©. With thestape aA. Yes, 

Q. Now, those elements in the stringers as man- 
ufaetured by vou are fairly close together, are they 
not? 

A. The tits, von mean, of the element ? 

Q. One element is spaced from another element 
only a very short distance; isn’t that correct? 

oe Yes [95'| 

Q. What I am trving to get at is: is it possible 
in your machines that these closing jaws which 
elamp the element to the tape would strike more 
than one blow on the element as that element 
passed upwardly through the machine on the tape? 

ne No: 

Q. Well, referring for a moment now to Exhibit 
13-L, this is a closing jaw, is it not, that T am 
pointing out? 

A. I ean’t see from that distance. 

Q@: This™is a.closine jaw? 

A. Well, it is receded. You only show the clos- 
ing jaw honsing. The closing jaw is some place 
inside. This ts the housing of the closing jaw. 

Q. Here is the closing jaw? 

A. You are showing it in a position where the 
jaw is receded into the housing. 
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Q. Referring now to Plaintiff’s Exhibit 1 to this 
deposition, will you point out on that drawing, if 
it is shown there, a drawing of the closing jaw? 

A. This drawing is similar to the one we are 
using, but the man who made this drawing did not 
show it in detail here. The way we make the jaw 
it cannot strike more than onee. 

Q. You mean you put a sloping edge on the 


A. This here goes — recesses away, and then 
there is a little point over here which holds the 
element down while [56] it is being closed, so that 
it does not clamp the element beyond, but if it 
jumps over that thing there this is recessed further 
back. It does not strike it again. 

@. Could you take a pencil and paper and 
sketch that closing jaw? 

A. I could. No objection to that, is there? 

Mr, Fulwider: No, thatis all cht. 

The Witness: J will just show you the faee of 
it, the contonr. It is like this here. I may exagger- 
ate, beeause it is actually not that large. This is 
recessed a few thousandths back. Now, this part 
here is made with a little radius here, That holds, 
let’s see—let’s say this is your clement here, and 
there is the other jaw on the opposite side. This 
holds the element down so that it does not turn, 
and when it recedes here this element jumps over 
this part here, and it stays here, but this part be- 
ing recessed away further than this one it cannot 
strike it any more. We only close it at one stroke. 
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@. (by Mr. Lyon): Ti T understand vour skateh 
properly, this is the elosing jaw? 

A. That is the closing jaw. 

Q@. You might say this is a side view of the 
closing jaw? A. ietSseicit. 

Q. This jaw moves in this direction to close and 
in this direction to open? [57] 

ne LOLopen, Vrs, 

Q@. This we will éall the jaw. We will letter 
that “Jaw.” AG YY Cs. 

Q. This is the element here? 

A. Yes, correct. That is also—that is the other 
side of the element. 

Q. This is the other leg? 

A. Well, J didn’t make a eomplete drawing. T 
just wanted to illustrate that one point. 

Q. The tape would be goimg up, passing this 
way ? AS Whats went. 

Q. T will pnt some tape in there, and we will 
call that “Vape’ + nieht? A Yes, 

Q. Now. there is an angle here that prevents 
this from striking? 

A. Not an angle. Tt is reeessed. It is further 
away a few thousandths back of this here. These 
two are not on the same level. 

Q. In other words, the hne I am drawing out 
here, we will eall that ‘‘A’’—— A. Yes, 


C. and then a line drawn from here 
A, Yes. 
Q. we will eall it “B"’— [58] 
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ie Vee. 

Q. would be a few thonsandths distant? 

A, Whats right. 

Q. And that prevents the upper part of the jaw 
from striking the seeond blow? 

A. Naturally it wouldn’t strike it because there 
is clearance. 

Mr. Lyon: The sketch will be offered as Plain- 
tiff’s Exhibit 15. 

The Witness: I can make a better sketch, if you 
want it. I didn’t know vou wanted to put it in as 
an exhibit. 

(Sketch referred to was marked by the No- 
tary Public as Plaintiff’s Exhibit 15, and is 
hereto attached.) 

Q@. (By Mr. Lyon): Mr. Waldman is your fore- 
man; is that correct? 

A. At the present time, yes, Murray, M-u-r- 
T-a-y. 

Q. Murray Waldman? A. Yes. 

Q. Did you know that prior to the time when 
Mr. Waldman first was employed by the Union 
Slide Fastener Company that he had previously 
been employed by the Cap-Tin Company of Los 
Angeles? 

A. I really don’t know. He told me he worked 
some place where they made aluminum sash, that 
he was a foreman over there, that’s all. I beg your 
pardon, did you ask me [59] whether that was prior 
to the first time he was employed ? 
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Q. es. 

A. No, T have no idea. T thought you meant this 
last time when T emploved him. At that time I 
didn't know where he worked before. 

Q. You have never heard of his working for 
Cap-Tin? 

A. No, T never heard of Mr. Waldman except 
one time when T was introduced to him. I visited 
Mr. Loew's factory just as a friend of his, and he 
introduced me to Myr. Waldman. 

Q. Did Mr. Waldman ever tell you that he had 
been employed by an organization in which David 
Silberman was an associate ? 

A. Did you—was the question whether he ever 
told me? 

Q. Yes. 

A. Oh, ves, he did tell me this recently. 

Q. Did Mr. Waldman ever tell vou what, if any, 
part he had in the building of the original ma- 
chines for making slide fastener stringers at the 
Union Stide Fastener Company ? 

A. I didn't ect that question clear. 

Q. Did Mr. Waldman cver tell you what, 1fany, 
part he had in the building of the first ehain ma- 
ehines at Union Slide Fastener? 

A. Well, he told me recently, sinee IT employed 
him, that he helped Mr. Loew build the machine. 
Q. How long have von known Sigmund Loew? 

A. How long have I known him from what, 
today, from now? 
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@ Yes, 

A. If have met Sigmund Loew in February or— 
January or February of 1947. 

Q. At that time he was operating the Union 
Slide Fastener Company in Los Angeles? 

A. He said so, I don’t know. Whether he oper- 
ated Union Shde Fastener or any slide fastener I 
don't know. 

Q. Did you ever meet David Silberman? 

A. Yes. 

Q. Where? 

A. At the Hollywood-Roosevelt Hotel in August, 


Q. Who was present? 

A. Mr. Loew, myself and Mr. Silberman. Later 
on one of his friends joined the table, but that was 
after we were through diseussing the matters we 
came to diseuss with him. 

@. At that meeting Mr. Silberman complained to 
you and to Mr. Loew, did he not, about certain ac- 
tivities of yours on your recent trip to Europe? 

A. Yes. 

Q. He was rather irate about some remarks you 
had made A. Yes. 

Q. is that correct? [61] A. Yes. 

Q. At that time did you make any agreement 
with Mr. Silberman ? 

A. Yes, we came to—he offered us a certain so- 
lution. 

Q. What did he offer you? 
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‘A. He offered not to assert his patent rights 
against our firm providing we did not sell any ma- 
chines in Europe where it would conflict with Ins 
business deal with I. C. I. Imperial Chemical Th- 
dustries. Tle said ‘tl do not mind you beys selling 
or operating your machines in any part of the 
world as long as vou do not sell machines mn 
Europe." 

Q. At that time vou had or were building a 
number of machines in excess of the requirements 
of Union Slide Fastener whieh you proposed to sell 
in Europe, did vou not? A, What srieht. 

Q. Ata subsequent time did My. Siberian eall 
you from New York and suggest that if vou were 
going to sell those machines in Europe you should 
sell them to hin? 

HV Mo, thatewasn 4.cxactly that. 

Q. If something of that nature happened, tell 
me what happened. 

A. At the time when we had the meeting we told 
him we had no contact or prospects for the sale of 
machines in other countries except Europe, and that 
inasmuch as we started to build a number of ma- 
chines with the idea of selling them in Europe, 
whether he would not dispose of those machines for 
us. He said that he might be able to [62] sel] those 
machines to Taghtning Fastener which is a branch 
of the Imperial Chemical Tndustries. He suggested 
that he will have a certain Captain Smith, whose 
visit in the United States he expected, he would 
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have him contact us with respeet to selling those 
10 machines, providing we would not sell any ma- 
ehines in Europe. 

Q. Subsequently he telephoned you from New 
York? A. He did not. 

Q. And said he had Mr. Smith there, did he not? 

A. He did not, I telephoned him. 

@. I understand, and the proposition was made 
that you should go to New York and 

A. <A proposition was made that Mr. Loew 
should go to New York. 

Q. At that time is was inconvenient for either 
you or Mr. Loew to go to New York, was it not? 

A. Correet. 

@. And neither of you did go to New York? 

A. No, I suggested to Mi. Suberman over the 
phone that we would have an agent of onrs ap- 
pointed by us contact lim with respect to the sale of 
those 10 machines. 


@. If J wnderstand the facts eorrectly, you 
never did sell those 10 machines to Mr. Silberman? 

A. No. 

@. The deal just petered out; isn’t that right? 

A. You said on the 10 machines? [63] 

Q. Yes. 

A. J don’t remember whether that was 10 ma- 
ehines or less. We didn’t have 10 maelines ready 
for sale, several machines. 


Q. Whatever machines you had 
A. Yes. 
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Oo: the deal petered out, and you did not 
consulmate a deal with Ma. Silberman; isn’t that 


rieht? 

A. No, we did not, on the machines. 

Q. Referring again to Plaintiffs Exhibit 15, 
which is the sketch we drew, ] will now draw a 
lead Hine and label that **C°’, Will you tell me just 
what. you call that little projection which I have 
indicated with the lead Ine? 

A. I don’t know what vou would call it. You can 
Cant anxthins, if is a projection. 

Q. What is its purpose ? 

A. [ts purpose is to hold down the clement 
while it is being clamped down, so that it docs not 
get away from its perfectly vertical position— 
rather, horizontal position. 

Q. Didn’t vou tell me this morning that elamp- 
ing of the jaws to the tape and the severing of the 
element take place simultancously ? 

Ae iat is correct, 

@. Wonldn’t the cutting punch have control of 
the element—— A. No: 

Q. as well as that httle projection during 
the [64] closing of the jaws? 

A. No, it wouldn't. 

Q. The cutting punch is in engagement with the 
element during the closing of the jaws; isn't that 
right? A. Correct. 

Q. Does the cutting begin to take place prior to 
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the beginning of the closing of the jaws on the 
Lape: 

A. Well, that is rather a tough question. It de- 
pends on the machine, the way it works. The ma- 
chine works at a verv Ingh speed, and it 1s awfully 
hard to control that. If the man adjusts this here 
downward a little too much it might start the jom- 
ing much faster, much sooner than we want it, and 
it is awfully hard to determine it, but technically 
it is supposed to start simultaneously. 

@. Start cutting and start closing at the same 
time ? A. Simultaneously. 

Q. About what speed do you run vour machines? 

A. Well, depending on the metal we run, it is 
anywhere between 1,600 and 1500 r.p.m. 

Q. Let us say a machine running at 1500 
r.p.m.’s, and T assume vou mean the closing stroke 
of the jaws A. Yes. 

Q. those Jaws are driven towards each other 
by the cam angle of the cams carned by the ram; 
is that right? A. Yes. 

@. And that thrusts the jaws towards each 
other? [65] A. Yes. 

@. Those jaws are made out of what? 

A. Of steel, of tool steel. 

Q. They will have considerable momentum, will 
they not, being driven at that speed ? 

A. No, I wouldn't say that. They would not 
have momentum, because the sideward movement is 
much less than the up and down movement of the 
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ram bloek, heeause it operates at a certain angle— 

being that it is operated with an angle on the cam 

the speed naturally will be lower than the down- 
ward movement of the ram block. 

Q. Woll, that angle is 45 degrees, is it not? 

EeNOn NOt Gx tet. 

Q. What is the angle on the cam? 

A. T wouldn't be able to tell vou offhand. I be- 
lieve it is somewhere around 50 and 40. 

Q. A while age vou identified this drawing, 
Plaintiff's Exhibit 1, and said that the drawing 
showed something similar to the elosing jaws. By 
that you meant the two fignres shown opposite the 
ficnre No. + on the circle on that drawing? 

A. “May I lock at 1? Yes. 

Ria von: That is all. 

(It was stipwlated and agreed by and_be- 
tween counsel that the foregoing deposition 
may be signed before any [66] Notary Public, 
with the same foree and effect as though read 
and signed in the presence of the Notary Pub- 
he before whom it was taken.) 

eee MEAS DAME MINES Ou. f 

Subseribed and sworn to before me this 17th day 
of June, 1952. 

[Seal ] 737 CET TY DANSON, 

Notary Publie in and for the County of Los Ange- 
les, State of California. My Commission expires 
Sept. [Wegible]. [67] 

[Endorsed]: Filed July 18, 1952. 
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DEPOSITION OF SIGMUND LOEW 


Deposition of Sigmund Loew, called as a witness 
on behalf of the defendant, taken on Tuesday, the 
25th day of November, 1952, at the hour of 10:00 
o’cloek aam., at 5225 Wilshire Boulevard, 10th floor, 
Los Angeles, California, pursuant to Notice, before 
H. A. Singeltary, 1 Notary Pubhe in ang gionire 
County of Los Angeles, State of California. 

Appearanees: For the Plaintiff: Lyon & Lyon, 
by: Charles G. Lyon, Esq. For the Defendant: Solo- 
mon Kleinman, Esq., Fulwider, Mattingly & Bab- 
eock, William J. Graham, Esq., by: Wilham J. Gra- 
ham, Esq. [1]* 

SIGMUND LOEW 
ealled as a witness on behalf of the defendant, being 
first duly sworn, testified as follows: 

Mr. Graham: This deposition is taken pursuant 
to Notice, the original of which has been handed to 
the reporter. 

Direct Examination 

@. (By Mr. Graham): Mr. Loew, will you 

please state your full name? 

Sigmund Loew. 

And your address? 

11162 Sarah Strect, North Hollywood. 
What is your oecupation now, Mr. Loew? 


QPo> 


* Page numbers appearing at top of page of Original Dep- 
osition, 
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A. Now it is just asa free lance consultant engi- 
neer. 

Q. You understand fully the nature of this pro- 
ceeding ? 

A, Not exactly. It is the first time. How- 
ever, 


Q. Well, T will explain it to vou in my own way 
and if Mr. Lyon has any amendments or additions 
T will be glad to have him make them. 

We are taking vour testimony which vou are giv- 
ing under oath. I will ask you questions, the stenog- 
rapher will record the questions and vour answers 
to the questions. He will then transcribe the ques- 
tions and answers and submit them to you and von 
will have an opportunity to read them and to make 
any changes that vou want to make, and then you 
[2] will swear to that deposition and it will become 
part of the permanent court record in the ease of 
Talon against Union Slide Fastener. 

Now, does that explain it to vou thoroughly ? 

A. Correct. 

Mia. Jason: IL imeht add to that, Mr. Loew, that 
the law permits me to interject with objections in 
ease T think any of the questions that Mr. Graham 
is asking vou ate improper, and it will facilitate 
matters if vou don’t just snap your answers right 
out but give me a chanee, if I desire to, to get the 
objection in. 

The Witness: Yes, sir. 
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Ma. Graham: And Mr. Lyon also has the right 
to cross examine you if he so desires. 

Mr. Lyon: That is correct. 

Q. (By Mir. Graham): Mr. Loew, in 1927 and 
prior to that time you were in the business of man- 
ufacturing zippers; is that correct? 

A. Correct. 

Q. And yonr work was done here in Los An- 
eeles? A. Yes. 

And did you have a company at that time? 
Yes. 

Under whieh yon operated? 

That is correct. 

And what was the name of that company? 
Union Slide Fastener Company. It was no 
corporation at that time. It was just a privately 
owned company. 

Q. But you were the chief principal of that com- 
pany ? A. The sole owner. 

Q. The sole owner? A. That is dich 

Q. Now, you have also been an inventor of ma- 
chinery for making zippers? 


POPOPOS 


A. I have a patent on making zippers, if you 
eall that an inventor. I have a patent in my name 
given by the Patent Office on the method of making 
slide fasteners. 

Q. And do you reeall offhand the number of that 
patent? 

A. No, I do not. However, I will be able to 
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facilitate that and give it to von. TE believe T have a 
copy at home somewhere. J am away from it now, 

Q. Can vou tell us briefly what that patent cov- 
ered? 

Mar. Lyon: T object to that. The patent is the 
best evidenee of what it covered. 

My. Graham: All right, T withdraw the question. 

Q. (By Mr. Graham): Are you acquainted with 
David Silberman ? A. Yes, 

Q. How long have vou known Mr. Silberman? 

A. T have known Mr. Silberman since J believe 
1940 or 1941—1940 T believe is more correct. [4] 

Q. And at that time was Mr. Silberman engaged 
in the business of mannfacturing zippers ? 

A. When T first ‘net Ma. Silberman ? 

@. That is nght. A. Yes. 

Q. Did vou have a meeting with Mr. Silberman 
in the Hollywood Roosevelt Wotel at any time in 
1948? 

A. J had a meeting there together with Mr. 
Lipson. T dont remember if that was late 1948 or 
beginning 1949, but we had a meeting together with 
Mr. Lipson. 

Q@. And was that meeting at the Hollywood 
Roosevelt Hotel? 

A. <At the Hollywood Roosevelt Hotel. That was 
the only time T met with him at this place. So it 
must. be—F just don’t recall the exact date. 

Q. Well, do vou reeall the year, whether it was 
1948 or some other vear? 
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Q. Did you say anything to Mr. Silberman 
about any such similarities ? 

A. Well, my main argument at that time to Mr. 
Silberman was that if he is using a square unit, 
which I believe he did, he is infringing on a patent 
of mine which was also issued abont the same time 
—oh, I don’t know if it is a few months before his 
patent or just about the same time—by the Patent 
Office, and it was at least as strong as his patent. 

Q. That was your claim? 

A. That was my claim. 

Q. Now, was there any talk about snits being 
brought by Mr. Silberman or by yon? [7] 

A. No. 


Q. Mr. Sitberman didn’t state to you that he 
was going to bring any suit against vou? 


A. Mr. Silberman im the course of the conversa- 
tion expressed that if we stay away, if we don’t 
sell any machines to Enrope, he doesn’t mind if we 
will be using his machine other places, by that I 
mean New York and so on. That was more or iess, 
mavhe not the exact words but what T gathered 
from the conversation with him. 

Q. Pid vou agree that you would not sell any 
machines in Europe ? 

Mr. Lyon: J object to the question 

My. Graham: I withdraw that question. I said 
“Did vou agree.” 

Q. (By Ma. Graham): Did you say anything 
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to him about whether or not vou would sell any 
maehines in Europe ? 

A. No arrangement was made whatsoever. He 
said that he was going to buy a number of ma- 
chines we had at that time which we couldn't use 
ourselves in the plant at that time, which we made, 
that lie is going to buy or sell them for us so we 
will not interfere. Te called us onee long distance 
to that effect from New York, and it died a natural 
death. We didn't do any more about if. 

@. Well, Didaix. Silberman sage anything to 
yon abont what he would do if vou did sell your 
machines mm Enrope ? 

A. Well, I eannot really reeall the exact [8] 
eonversation, but the whole thing was at first Mr. 
Silberman was very much disturbed. In taking me 
aside, he wanted to jump Mr. Lipson, saving he 
made some bad remarks against the name of Dave 
Silberman in Europe, and the people have appar- 
ently notified Dave Silberman about it. 

@. Well now, these remarks Mr. Lipson made, 
Mr. Silberman said they were bad remarks: is that 
the intent of vonr testimony here ? 

A. No, he was very much disturbed. He said. 
“T don't know the man and he doesn't know me.”’ 
That was the first time they had met, that time in 
the Hollywood Roosevelt Hotel; and of course T 
was trying to cool Dave Silberman off, I said, 
“Well, vou didn’t hear it exactly and I wasn’t there 
and it just depends on how people interpret it. 
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I don’t know what kind of remarks it was. T wasn’t 
there, and it was certamly not im my behalf that he 
made those remarks. However, it depends a lot on 
how people give it over again, I don’t know. So it 
is no use, I mean, feeling bad about it’’; and I was 
trying to cool hin off. 

Yes, Mr. Silberman was there trying to persuade 
us, so to say, to give up that idea of selhng ma- 
chines. That was his main purpose the way I under- 
stood it. 

Q. Well, did he say anything about what he 
would do if you didn’t give up the idea of selling 
your machines in Europe ? 

A. Well, he certainly mentioned that there 
would be [9] lawsuits, and so on. He did mention 
that m the course of conversation. It wasn’t just 
that he came to us and begged us and we should do 
hin a favor and stop that, no. It was a quesmon 
that he feels we are taking part of his machine and 
selling it into Europe; and I have some of my own 
units in it there, the square unit, but what we have 
doesnt count, just what he has counts, and so on 
and so forth. 

I know we were supposed to hear from him re- 
garding the matter. We more or less entertained the 
idea, that I remember, Mr. Lipson and myself at 
that tine, if he would hve up to his promise, let us 
say like buying a certain number of machines, 
which we did have a surplus at that time, that we 
will go along with him and not offer any more sales 
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or sell any more machines in Europe; but being— 
he didn't do anything about it any more, he didn't 
do any more about it so it just died off. 

Q. T believe you did say that he did say he 
would bring snit against vou if you insisted on sell- 
ing your machines in Europe? 

A. Well, he probably mentioned that. J just 
don't reeall. The whole thing was in a spirit. of he 
was trying to stop us and trying to persuade us 
that we are using lis methed or his machine. 

Q. But he did talk ahout a possible snit? 

Oe Vrobably,. ves. 

Q. Did he say what kind of suit that would he? 

A. No, not as T remember. 

Q. Did he make any statement to vou about his 
patent? Did he say that his patent—T withdraw 
that question. Did he say anything to you about Ins 
opinion of the quality of his patent, of lus patent? 

&. No: 

Q. Did he say anything to von about the quality 
of your patent ? 

A. Yes, to a certain extent he was trying to be- 
hittle it, and prohably he did say, like between us, 
we know they are splitting hairs in those patents 
on zippers. that evervbody is using it, and it is like 
common property or something of that kind, and so 
on and so forth. 


Q. Did vou express any opinion about the qual- 
itv of his patent? 


A. Well, T just don’t remember exactly. Cer- 
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tainly we were arguing at that time that I have 
used his—I agreed to him that I have used, I have 


adopted 

Q. That 1s not my question. Your answer isn’t 
responsive. [ asked vou if you expressed any opin- 
ion about the quality of his patent? 

A. Well, I didn’t think that was a patent for a 
zipper machine. £ thonght it was a punch press, a 
converted type of a punch press at that time which 
had qualities but not exactly the zipper business. 
T wasn’t trying to belittle him. I do not beheve in 
hurting a man if he works on anything of [11] 
that kind. 

@. In 1949 did you have a meeting with Mr. 
Grosvenor Melee of the Talon Company? 

A. Mr. MeKee once visited our plant. Now, I 
don’t know if this was in 1949 again, if that is the 
one you are referring to. Mr. McKee visited, 
eame down in a taxi to our plant and spent some 
time there. My. Lipson was there, and I took Inm 
back part of his way to his downtown office or his 
hotel. 

Mr. Lyon: Tf think we can agree on the date, 
Mr. Gvaham. 

Mr. Graham: All right. 

The Witness: I eannot tell you the date. 

Mr. Graham: I think, Ma. Lyon, the daremis 
April of 1949. 

Moy doyon: — Vhat is miehe 

Mr. Graham: Is that agreed to? 
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Mr. Lyon: Yes. 

The Witness: April, 1949? No, IT had uo meet- 
ing with him at that time, definitely, on account 
of in Mareh, 1949, T have assigned all my interest 
and stock to Mr. Lipson. So T do helieve that— 
maybe it was a meeting with Mr. Lipson and not 
with me. 

Mr. Lyou: Well, there is just one such meeting. 
We will get the date exactly. 

Mr. Graham: That has more or less fixed it as 
April, [12] 1948 Gndieating). 

The Witness: April, 1948, is correct. T thought 
it was hefore Mr. Lipson went even to Enrope. 
That is correct, Mr. Lyon. T recall it right now. 
T think that is just about right. 

Mr. Lyon: Well, lIet’s fix it definitely; the carly 
part of 1948. 

Q. (By My. Graham): You reeall it as April, 
1948 2 

Mr. Lyon: April 15. 

The Witness: T reeall the mecting. The date 
I just cannot establish exactly. 

Mr. Graham: JT think we are agreed it is April 
15, 1948. 

Mr. Lyon: Yes. 

Q. (By Mr. Graham): And on that occasion 
Mr. MeRKee visited the plant of Union Slide Fast- 
ener Company ? A. That is right. 

Q. Before that meeting do vou recall having 
had correspondence with the Talon Company and 
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the firm of Evans & McCoy, lawyers for the Talon 
Company ? 

A. Ido not recall, but I do believe we received 
sone kind of correspondence, but I had correspond- 
ence a few times with the Talon people and My. 
McKee. 

Q. Well, what was the nature of that corre- 
spondence ? 

Mr. Lyon: I think we ean agree that this cor- 
respondence is authentic, and why don’t we just 
show it to him and [13] see if he can identify it? 

Mr, Graham: All riehi. 

Mr. Lyon: Mr. Loew, Mr. Graham has produced 
a file of letters—we may as well identify them for 
the record—the earhest of which seems to be a 
letter dated May 17, 1947, signed William C. Me- 
Coy, on the letterhead of Evans & McCoy, Attor- 
neys, to the Union Shde Fastener Company; the 
next of which is a letter, apparently a file copy 
unsigned, on the stationery of Union Shide Fast- 
ener Company, dated June 16, 1947, to Evans & 
McCoy, having a typewritten notation, “Sigmund 
Loew, President,’’? at the bottom. 

The next of these is a letter dated September 
15, 1947, on the letterhead of Evans & McCoy, ad- 
dressed to Sigmund Loew, President, Union Shde 
Fastener, Ine., signed by William C. McCoy. 

The next of these is a letter dated September 23 
—what appears to be your file copy of a letter 
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dated September 28, 19-47, to Evans & MeCoy, bear- 
ing the initials “PlLosm™ in the corner, and the 
typed signature, Unien Slide Fastener, Tne. ‘Phat 
“PL” would be the manner in which your Steno- 
graphic Department indicated that the letter was 
dictated by Mr. Philip Lipson, would it? 

The Witness: That is right. 

Moy Leon: The next of thesesis ay Ictter dated 
September 26, 1947, on the letterhead of Evans & 
McCoy, signed William C. McCoy, and addressed 
to Philip Lipson, [14] Umon Slide Fastener, Ine. 

The next of these is a letter dated November 12, — 
1947, on the letter head of Evans & McCoy, signed 
by Mr. MeCoy, addressed to Union Shde Fastener, 
Tne, attention Signiund Loew, President, or Philp 
Lipson; and you will note some pencil notations on 
the bottom of this letter to this cffeet, “Ma. McGee, 
Vice President of Talon.”’ 

The Witness: Yes. 

Mr. Lyon: The next of these is what appears to 
be your file copy of a letter dated November 20, 
1947, addressed to Evans & McCoy, signed Union 
Slide Fastener, Tne, by Philip Lipson, Seeretary, 
and again having the “PL/sin” in the corners, indi- 
ating it was dictated by Mr. Lipson; is that cor- 
rect? 

The Witness: Right. 

MG yons And the next of these is “i letter 
dated June, 22, 1948, to Mr. G. S. McKee, Vice 
President, Talon, Inc. This appears again to be 
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your file copy of such a letter, signed Union Shde 
Fastener, Inc., Sigmund Loew, President. 

The next of these is a letter on the letterhead 
of Talon, Ine., dated June 25, 1948, bearing the 
notation, ‘‘Grosvenor 8. MeKee, Vice President- 
Works Manager,” mm the upper left-hand corner, 
addressed to Sigmund Loew, President, Union 
Shde Fastener Company, and signed G. 8S. McKee. 

And the last of these letters appearing in this 
file [15] is a letter to Union Slide Fastener, Inc., 
on the letterhead of Evans & McCoy, dated Janu- 
ary 20, 1948, signed Wilham C. McCoy, and this 
letter is addressed to the attention of Mr. Philp 
Lipson. 

And I will stipulate, if you wish, Mr. Graham, 
that these documents which I have just identified 
may be marked as an exlibit and that they consti- 
tute a series of correspondence between the persons 
whose names appear thereon and the persons to 
whom they were addressed. 

Mr. Graham: Right. 

The Witness: Well, may I make a remark? 

Mr. Lyon: You may make any explanation you 
wish. 

The Witness: There are a few Ictters here in 
connection with my correspondence with Mr. Me- 
ixee asking lim for a favor, that he send me some 
tape, which has nothing to do with this lawsuit, as 
you can see, and Mr. MeKee answered and he 
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sent me the sample which | needed for some experi- 
entation with the tape. 

I do not reeall sending this Ietter Cidieating). 
It might be. It is move than five years, five and 
a half vears. T don't see my signature and | do not 
recall, 

Max. Graham: The date on that Ietter is June 
16, 1947, addressed to Evans & McCoy, on the let- 
terhead of Union Slide Fastener Co. 

Mr. Lyon: Well, can we mark these as exhibits 
and then give this one a sub-letter so as to identify 
it more [16] particularly ? 

hit. Grahany: Al) right. 

Mr. Lyon: Why don't vou offer them all as Ex- 
hibit whatever vou want to give it, and then we 
will put A, 1B, C, and so forth, on the various let- 
ters. 

Mr. Graham: <All right. T offer these letters as 
Defendant's Exhibit 1. You have no objection? 

Mr. Lyon: No objection. 

Mr. Graham: All right, Ict’s get these in chron- 
ologieal order again. 

Mr. Lyon: They were in chronological order 
until he pulled that one out. 

(Whereupon the letters above referred to 
were marked hy the Notary Pubhe Defend- 
ant’s Exhibits 1-A to 1-J, inclusive, and are 
attached hereto and made a part hereof.) 

ir. Lyon: Let the necord show that dhe {etter 
to which the witness was referring when he stated 
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he couldn't recall signing it has been marked 
Defendant’s Exhibit 1-B. 

Mr. Graham: So stipulated. 

Mr. Lyon: TI don’t know that the record is 
straight on that, but in stipulating that this cor- 
respondence 1s correspondence between the parties 
1 don’t want it to be understood that I am stipu- 
lating that Exhibit 1-B was sent. I was just as- 
suming it was. It now appears it may or may not 
have been. 

Mr. Graham: You make that reservation in 
the [17] stipulation? 

Mr. Lyon: Yes. I might state we will check 
our files and see if we received it, and if we have 
a copy we will admit it. 

Mr. Graham; All aielir, 

Q. (By Mr. Graham): My. Loew, does the 
series of correspondence which has just been intro- 
duced into evidence refresh your recollection that 
before Mr. Melee visited your plant on April 15, 
1948, claim had been made against your company 
on behalf of Talon that you were infringing Tal- 
on’s patents? Perhaps you would like to look at 
those. 

A. (After examining the exhibits) Yes. 

Q. And does it refresh your recollection that a 
request was made of you to permit a representa- 
tive of Talon to examine your machines? 

A. Yes. Mr. Melee came in and we didn’t 
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hide anything. We shewed Inm everything we had 
out there: 

Q. I show vou Defendant's Kxhibit 1-G and 
ask vou if you reeall having seen that letter be- 
fore’ 

Ae Lt do nog cxctly reeul hit that wis more or 
less the spirit in which we were working. So I 
must have read that. I haven't got such a good 
memory to remember all the details. 

Q. All right. Mov. MeWKee did visit your plant. 
We have agreed that the date was April 15, 1948. 

A. Right. [18] 

Q. And did he inspect your machines? 


A. Right. Ite went through the plant. and he 
has secn machines. 

Q. Did he wateh the machines in operation? 

A. Well, for a certain length of time, yes. 

@. And did he ask any questions about the 
machines ? 

A. Probably. T just don’t remember exactly. 

Q. Now, after he had inspected the machines, 
did vou have any further conversation with im? 

A. Well, ves, he came to the offiee and was 
discussing certain things. 

Q. Was Mr. Lipson present at that time? 

A. Mr. Lipson was present. 

Q. Did Mr. MeKee make any statement as to 
whether or not your machines were similar to 
Talon machines? 
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A. J do not remember of him making such a 
statement. 

Q. Now, does it refresh your recollection as to 
whether or not there was any discussion of that 
kind when it appears from these letters that a 
elain had been made against your company that 
you were infringing Talon’s patents? Did you talk 
about mfringement when Mr. MeKee was there? 

aa ONG: 

Q. He made no statement of any kind to you 
regarding infrmgement? A. No. is 

Q. And did you hear anything after that meet- 
ing [19] from Talon, whether it was Mr. McKee or 
somebody else in Talon? 

A. I don’t remember. JF don’t recollect. 

Q. Did you ask lum any questions on the sub- 
ject of infringement? A. No. 

Q. Did you ask him for permission to imspect 
Talon machines? 

A. [ did not, being he took me through the 
Talon plant about 1945, I believe it was, or 1944. 

Q. That was before this correspondence. 

A. I didn’t ever drive back East to inspect 
Talon’s plant. 

Q. That was before this correspondence took 
place? 

A. Yes. He invited me a few times before 
whenever I am in the East to come in and visit 
him. It wasn’t exactly for inspection of the plant. 
I wasn’t particularly interested. 
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Q. Ala: Lowe J showevon Joxinbite3 attached to 
the answers by the Talon Company to interroga- 
tories propounded on behalf of the defendant in 
this lawsnit, which is a written statement dated 
April 29, 19-4, addressed to My. R. E. Meeeh, with 
a notation that copies had been sent to Ma. Ward 
M. Robinson and Louis Walker. 

It is stipulated that Mr. R. i. Meech is house 
[20] 


Mr. Lyon: Te is attorney of record in this 


attorney for Talon, Ine. 


case. 

Mr. Graham: And attormeyv of record in this 
ease; and that Mi. Ward M. Rohinson is Vice 
‘President of Valon, Ine. and that “Mr. Louis 
Walker is President of Talon, Ine. 

Ono Nite Garulaim): I will ack pow 1 that 
refreshes your recollection as fo vour discussions 
with Mr. MeKee on the occasion of that visit ? 


A. Is it this paragraph 

Q. No, I would appreciate it if vou would read 
the whole thing. 

Mr. Lyon: While vou are reading it, Ab. Loew, 
it will save us time if vou will have in mind that | 
amr coms tomask vou, ife Mr. Graham docsn't, 
whether this writing set forth before vou fairly 
summarizes the conversations and the things that 
took place during this meeting with My. McKee. 

The Witness: (After reading the document re- 
ferred to.) All that is correct that you have here. 
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I couldn't write it any better right at the time 
after the meeting. 

Q. (By My. Graham): Your testimony is that 
this statement accurately represents the eonversa- 
tions you had with Mr. MeKee? 

A. That is mght, to the best of my memory. 

Q. Do you reeall having any conversation with 
Mr. Melee on the oecasion of that visit about a 
maehine for making No. 2 zippers? 

A. I wrote him about it, and I asked him if he 
could [21] send me some samples of special tape 
which is used on No. 2, and I told him that I was 
working on that, and he sent me the samples of 
tape which I have used in making these tests. 

Q. Was there any diseussion between you and 
Mr. McKee about the possible purehase of that 
machine by Talon? 

A. Well, yes, T think he had talked about some- 
thing hke that. 

@. Did he express interest in it? 

A. Yes, that is right. 

@. And when you wrote to him asking him for 
some tape for a No. 2 machine, did he send you 
the tape? A. Yes, he did. 

Q. And did you have any further dealings with 
him after you had received the tape? 

A. I most likely thanked him for it, and I don’t 
know, I think I have sent him a sample of the 
zipper made on the tape, just to show him that I 
was working on that, but no selling or 
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Q. No transaction ever developed ? 

A. No transaction, uo. 

Q. Mr. Loew, did yeu have anv conversation 
with Mr. Philp Lipson of Union Slide Fastener 
earlier this vear about the meeting that vou and 
he had with Mir. David Silberman in 1948? 

A. Yes. 

Q. And did you furnish Ma. Lipson with any 
written [22] statement at that time? 

A. Yes. He asked for a Ictter, a statement, to 
that effect, and we have given Inim a letter to that 
effect. 

Q. IT show you a letter dated February 4, 1952, 
addressed to Mr. Phihp Lipson and purporting 
to bear vour signature, and ask you if you can 
identify it? 

Mr. Lyon: May I ask the purpose of this? 

Mr. Graham: To refresh his recollection. 

The Witness: Yes. 

Mr. Graham: Do you want me to offer it for 
identification ? 

Mr. Lyon: Well, T am going to objeet. to it. 

Ma, Graham: Well, | wont offer it then, J will 
just ask him if it refreshes his recollection. 

Q. (By Mr. Graham): Does that letter re- 
fresh vour recollection as to any statement that 
may have been made by Mr. David Silberman con- 
eerning Mr. Silberman’s patent? 

A. Well, as I say, we were trving to offset with 
our patent or with my patent this square umt of 
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his patent which he claims he was using; and he, 
not in the exact words, expressed himself, as I said 
before, that no patent really right now will hold 
any water, so to say, or be strong, and that was 
more or less the conversation that I ean reeall. 

Q. Well, did he make that statement speci- 
fically about his patent? A. Yes. [23] 

@. And does this letter refresh your recollection 
that Mr. Silberman may have made a statement 
about not enforeing his patent against your com- 
pany if you didn’t sell chain machines outside the 
United States? 

A. Particularly in Europe, ves, that was so to 
say our meeting in there, and that everything was 
going around this question, that we shouldn’t sell 
any machines and go in this territory where he has 
given a license or gets a royalty from his machines. 

Q. On the oceasion of the visit of Mr. MeKee 
to your plant, did Mr. MeKee make any statement 
to you that he was satisfied that your machines did 
not infringe the Talon patents? 

A. I do not know the exact wording of that, 
but I think—I understood that the Talon people 
do not take suit against me—I understood from 
the conversation that they are not going to give 
ine anv trouble, so to say, in the patent situation. 

Q. Well, did Mr. Melee say anything to cause 
that understanding? 

A. Not exact words that I am not infringing on 
his patent or statements of that kind. 
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Q. You just got that impression? 
A. J got that impression. 
Bh: Graham: 2 think that is all. [24] 


Cross Examination 

Q. (Gy Mv. Lyon): Mr. Loew, when Ao. Sil- 
herman came to Califorma and vou met him at 
the Hollywood Roosevelt Hotel, you had breakfast 
with him there that morning, didn’t vou? 

eee all cli. 

@. That is meght, and after you sneceeded in 
ealming hin down a hitlte bit over the matter of 
these remarks that Mi. Lipson had made, then 
vou began discussing the slide fastener business; is 
that correct? A. Correct. 

@. <And it is a fact, is it not, that as a result 
of that conversation no arrangement or agree- 
ment 

Mr. Gvaham: I object to the form of the ques- 
tion. 

Q. (By Mr. Lyon): (Continuing) Was made 
with Mr. Silberman as to what was going to hap- 
pen in the future; is that correct? 

A. We hadn’t made 

Mire: lL object to that. It calls for a 
conclusion on the part of the witness. 

Mr. Lyon: Your objection has been noted. Well, 
I will reframe the question. 

Q> (Be Me. Lyon): «At that mectine did you 
reach an understanding, a firm understanding with 
My. Silberman, as to what you were to do and what 
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he was to do in the future with respect to slide 
fastener machines? [25] 

My. Graham: I wish to make the same objection. 

The Witness: No, we hadn’t had an wnderstand- 
ie at choad: 

Q. (By Mr. Lyon): Now, I believe at. one time 
you informed me that—and TI think your testimony 
here is to the same effect, correct me if I am 
wrong—that you had some machines which you 
had proposed to sell in Europe, and that there was 
some talk with Mr. Silberman about his purchas- 
ing those machines from you; is that correct? 

A. Correct. 

Q. And subsequent to that meeting he went 
back to New York and called you on the telephone, 
did he not? A. Correct. 

@. And he asked you then if Mr. Lipson would 
be willing to bring those machines with him and 
come to New York, did he not? 

A. Not to brmg the machines, but he asked 
us to come to New York. He asked me or Mr. 
Lipson, as far as I remember that. 

@. And as a matter of fact you dropped it 
right there, didn’t you, and neither of you went to 
New York? 

A. It wasn’t a definite date or anything. He 
asked us to come to New York, but he didn’t have 
anything definite to give. We thought it was a 
waste of expense or something of that kind. If 
he would have had something definite he would 
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have offered it then, and he didn't offer us anything 
[26] definite. He asked us to come to New York. 

Q. Now, on direct examination you started te 
make a remark and Mr. Graham objeeted to it on 
the ground it was not responsive. Tf my notes 
are correct, vou stated that during this conversa- 
tion with Mr. Silberman vou agreed with him that 
vou had adopted some of Mr Silberman's ideas. 
Now, will vou go on and ‘fish that answer, rf 
you please. 

A. Well, To have developed a machine for the 
manufacturing of zippers on the same line that we 
are—that I have used before. 1 don’t know what 
Mr. Lipson is using now and what exactly takes 
plaee. Now, these gentlemen understand that; but 
as I say, at that time T have used prineipally the 
same ideas that my patent was based on. However, 
being I have developed this patent in the time of 
war—in 1939 I lived in Canada and Canada was 
a war, and we couldnt get any matenal and we 
couldn't afford at that time to build a special ma- 
chine. So I adopted a die which fitted into a punch 
press. Now, [ used this idea, not knowing exactly 
that it was Mr. Silberman’s on account of the 
patent of Max. Silberman came out later when we 
had already this machine in operation. 

Q. Myr. Loew, when vou first started business at 
Union Slide Fastener in Los Angeles, Mr. Silber- 
man was operating in Los Angeles, too, was he not, 
in the shde fastener business? 
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A. Not to my knowledge. [27] 

Q. Wasn't there an organization in Los Ange- 
les known as Cap-Tin? A. Yes. 

@. And wasn’t that Mr. Silberman’s business? 

A. Not to my knowledge. I don’t know. It 
was the busmess of Mr. Eisenberg, Mr. Tabah and 
Mr. Staff. 


@. I see. Was there an employee 


A. Maybe Mr. Silberman had some interest 
there. I have never looked up in the records to 
find out if he has an interest in this Cap-Tin 
business or not. 

Q. And one of the employees of Cap-Tim at the 
time just prior to your setting wp Union Shde 
Fastener was a gentleman by the name of Wald- 
man, was if not? A. Yes. 

Q. And Mr. Waldman subsequently became an 
employee of yours at Union Shde Fastener; is that 
correct? A, CoTeets 

Q. And Mr. Waldman assisted you, did he not, 
in the building of your first machines for Union 
Shde Fastener for the manufacture of slide fast- 
ener chain? 

A. Not the first machine. I came over from 
Canada and I brought some machines with me, 
Mr. Lyon. However, this double machine, which 
Mr. McKee explains in here that he has seen four 
in operation, those Mr. Waldman assisted me in 
building. 
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Q. Did he have any drawings with lim when 
he eame to [28] Union Shde Fastener? 

A. Maybe he did. T was mainly interested mm 
that double unit 1 a maehine instead of a punch 
press which was not the ideal thing for this ma- 
chine. 

Q. Now, on direet exanination you stated under 
questioning by Mr. Graham that at this meeting 
with Mr. Melee he made no statement concerning 
infringement: is that correet ? 

Be hav is correct, 

@. And you also stated that exhibit 3 to the 
answers and interrogatories, which you read over, 
fairly and accurately summarizes the conversations 
that took place? A. That is right. 

Q. Were there any conversations that took place 
during Mi. MeKee’s visit in April of 1948 to vour 
plant at Union Shde Fastener, between Mir. Me- 
Kee and Mr. Philip Lipson, that were taking place 
out of your presence? 

A. If there were any different it was out of 
my presenee, 

Q. Well, did Mr. MeKee leave you and go off 
with Mi. Lipson some place? 

A. No. To my—no, unless it was another date 
or some other place, not to my knowledge. 

@” Then is it fair to say that®?Ma. Mckee had 
no opportunity during the visit of April 15, 1948, 
to your plant to say something to My. Philip Lipson 
that vou didn’t [29] hear? 
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A. J think so, unless he made some remarks 
while I was just—when J walked away from him, 
but I do not presume that this took place. 

Q. Now, you have had a lawsuit against Union 
Shde Fastener, have you not? A. high 

Q. That lawsuit has been settled, has it not? 

A. Raght: 

Q. That lawswit was settled on or about Febru- 
ary of 1952, wasn’t it? A. Correct. 

Q. And certain demands were made upon you 
as to what you should be required to do as a result 
of that—to effectuate that settlement, were they 
not? 

A. Well, yes. Mz. Lipson asks to give him a 
statement to that effect, to the mecting with Mr. 
Silberman. 

@. And that statement is the statement that was 
used to refresh your recollection, being a letter 
written by you to Mr. Lipson dated February 4, 
1952, and that was written as part of this settle- 
ment of this litigation with Mr. Lipson; is that 
correct ? A. Well, yes, it was at that time. 

Q. This gentleman I referred to a little while 
ago as Mr. Waldman, his first name was Morris 
Waldman; is that correct” [30] 

A. Morris Waldman, that is right. 

Q. I show you a photostat and ask if that is a 
picture of the umt you refer to when you speak 
of the double-headed machines that Ma. Waldman 
helped you to put together out at Union Slide 


Union Slide Fastener, Inc., a corporation 1423 


Defendant's Exhibit *Q’’—(Continued) 
(Deposition of Sigmund Loew.) 
Fastener? A. Right. 

Mr. Lyon: ‘The photograph just identified by the 
witness is offered as Plaintiff's Exhibit A to this 
deposition. 

Mr. Graham: Mr. Lyon, 7 think I’m going to 
have to objeet to that because there is no indica- 
tion on it when it was taken, where it was taken, 
that it is an exact reproduction of any machine 
that the Union Slide Fastener Company may have 
used. 

(Discussion off the record.) 

Ma. Lyon: Well, it isn’t too matenal. I will 
withdraw the offer. 

IT have no further questions. 

Mr. Graham: I have a couple more questions here. 


Redirect Examination 

Q. (By Mr. Graham): Mr. Loew, regarding the 
statement which was shown to vou to refresh your 
recollection as to any statement that may have 
been made by Mr. Silberman to the effect that his 
patent wouldn’t hold water in court and that he 
wouldn’t try to enforce it against you if you didn't 
sell any ehain [31] machines in Europe, that was 
a correct statement of vour memory? 

Pee hist; as tar as ll remember Writ was tie 
conversation. 

Q. Now, did Mr. Silberman at any time say to 
you that he was considering bringing a suit against 
you for conspiracy for interfering with his sales 
of machines in Europe? 


1424 Talon, Inc., a corporation, vs. 


Defendant’s Exlnbit “Q’’—( Continued) 
(Deposition of Sigmund Loew.) 

A. Mv. Silberman to me? 

Q. Yes. ome Cr 

@. Now, when he made this telephone call to 
you from New York and asked either you or Mr. 
Lipson to come to New York in conneetion with the 
sale of 10 maehines that you had mannfaetured, 
did you after that telephone eall consult your at- 
torney about the advisability of your going to New 
York? A. Our attorney? 

OF Nice A. Not to my knowledge. 

Q. You don’t reeall having done that? 

x No, dem percealle 

Q. Who was your attorney at that time, do you 
recall? Was it Mr. Solomon? 

A. Well, we have used Mr. Solomon to draw up 
an agreement between Mr. Lipson and myself, and 
I have used him on a few occasions, but we didn’t 
have any attorney. [32] 

Q. Well, you didn’t have any discussion with 
Mr. Solomon about that telephone eall of Mr. Sil- 
berman 2 

A. I don’t reeall. I don’t remember. Maybe 
I have mentioned to him that I have seen him. I 
don’t remember. 

Mr. Lyon: May we identify this Mr. Solomon 
a little bit more carefully? 

Mr. Graham: Surely. 

Mr. Lyon: Do you by any chance mean Mr. 
Solomon Kleinman? 

The Witness: No. It is Solomon & Howie. I 
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think that is the firm name. They are in Holly- 
wood. 

Q. (By Mr. Graham): Do you remember Mr. 
Solomon’s first name? 

A. Wilham Solomon. 

Q. He is an attorney in Los Angeles? 

A. Yes, 1f he is still practicing. T haven’t seen 
him. 

@ He waseat that tine? 

oe Wes, hetaras 1 that tine. 

Q. Did Mr. Silberman ever say that he was 
considering a suit. against vou for conspiracy based 
upon some help or assistance that vou may have 
had from Mr. Waldman in manufacturing your 
machines ? 

A. T have never seen Ma, Dave Silberman sinee 
that meeting with Ma. Lipson in the Tollwwood 
Roosevelt Hotel? 

Q. id he say anything about that at that time? 

as Not that 1 recall. 

Mr. Graham: AJ] melt, that is all. 


Reeross Examination 

Q. (By Mr. Lyon): In response to that state- 
ment of Mr. Silberman in April of 1948 wherein he 
stated, according to your letter of February 4, 
1952, to Mr. Lipson, that he knew his patent 
wouldn't hold water and that he wouldi’t enforce 
it against vou if vou stayed out of Europe, did 
you respond to that statement im any manner agree- 
ing to such terms? 
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A. No, we hadn’t had any agreement whatso- 
ever at that time. 

Q. Did you consider yourself bound to Mr, Sil- 
berman to refrain from selling machines in 
Europe? Av No. 

Q. Now, this Mr. Waldman, did he ever tell you 
or did you ever otherwise learn that he had signed 
an agreement with the principals of the Cap-Tin 
Company or with the company itself which pro- 
hibited him from going to work for you? 

A. Mr. Waldman when he offered himself to 
me to come to work for me, he told me that he is 
under—he is working for them; and I told him as 
long as he works for them, although i need a man 
of his ealiber who knows the zipper business, on 
account he was working for a number of years in 
the zipper Dusiness, and I needed his help, however, 
I said as Jong as he is connected with another firm 
of course we [34] cannot enter into any under- 
standing, any agreement. 

When he came to work for me he told me that 
he was released of Ins agreement and he is free and 
he is looking for a job. 

Q. Did you offer him any interest in the busi- 
ness at that time? 

A. No. I told him I would need a man as a 
superintendent and if he would prove to be the 
caliber of man that T would need that I would 
eventually give him an interest—a bonus from the 
profits, an interest in the profits of the business, 
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Me. iyon: That is all. 


Redireet Exanination 

Q. (By Mr. Graham): Mr. Loew, at the time 
you had your meeting with Mir. Silberman in April 
of 194S—it wasn't april, itewaseAugust of 191S— 
you had 10 machines that you had manufactured 
that vou were considering for sale in Europe? 

A. That is right, approximately. 

Q. And you have testified that aecording to 
your memory Mr. Silberman told you that he would 
not enforce his patent against vou if you didn’t sell 
machines in Furope. That is correet, isn’t it? 

A. Well, he wanted us not to interfere with 
his arrangement that he had out there in getting 
rovaltics vearly or monthly, T don’t know, but he 
felt that we are [35] doing him a lot more harm 
than what our total sales might amount to in 
Europe, his yearly income and so on. 

Q. And when he made that statement to you, 
or after he made that statement to you, you asked 
him to try to sell those 10 machines for you, didn’t 
you? 

A. No. We told him, and Mr. Lipson, although 
we didn’t have any definite sales at that time, but 
Mr. Lipson told me and told him that we have 10 
machines sold there. In other words, we have po- 
tential buyers there, he believes he will be able 
to sell 10 machines there in Europe. So he volun- 
tarily says, “If I buy these 10 machines from you, 
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I sell them for you to a certain place, another 
place where they will not interfere with my busi- 
ness, would you agree not to sell any more,’’ and so 
on and so forth. 

That was the conversation. 

Q. What was your response to that? 

A. Well, we had agreed, on account we needed 
the sale of 10 machines very badly and we 
shouldn't have any trouble there, and so forth, that 
between us at that time, as [ understood Mr. Lip- 
son, we would agree to that, providing of course 
we would have a definite agreement with Inm, 
which we didn’t have. 

Q. Were the machimes, these 10 machines we 
have been talking about, ready at that time, ready 
for delhvery to someone who might purchase them? 

A. I don’t think we had 10 machines ready then, 
no. [36] We had some nnder construction and we 
had—Ii don’t remember, five or six im the plant 
that we have used ourselves. We have five f under- 
stand under construction. 

Nie Ghnliani SAl rote tite alle 


Recross Examination 

Q. (By Mr. Lyon): Mz. Silberman’s proposal 
to you to buy these 10 machines was for the pur- 
pose of shipping them to some other place, such as 
South America and so on, so as to prevent them 
going to Europe? Is that your understanding of 
his purpose? 

A. Well, he was going to place them somewhere. 
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He didn’t mention where he would put them in or 
what he would do with them and so on. 

Q. He wanted to prevent von from selling them 
in Enrope, was that lis purpose ? 

A. Yes. Maybe he wanted to give them to the 
same place, and heing as they had te manufacture 
them anyway, maybe it was wortlwlnle to pay a 
little more and have these fellows ont of the terri- 
tory. But that was conversation only. 

Mas Gro: Phat. is all. 


Redirect: !xannnation 

Q. (By My. Graham): This mecting with Mr. 
Silberman was had at Mx. Silberman’s request? 

A. He telephoned us, yes. T mean that is the 
way we have known that he is in town, he called 
us. 

Mr. Graham: All ght, that is all. 

Mr. Lyon: hat is all. We will stipulate that 
the deposition mav be signed by the witness be- 
fore any (Notary Public. 


Mr. Graham: So stipulated. 
/s/ SIGMUND LOEW. 


Subseribed and sworn to before me this 10th day 
of December, 1952. 


[Seal ] /s/ MAURICE N. NEWMAN, 
Notary Pubhe in and for the County of Los Ange- 
les, State of California. 


{Endorsed]: Filed Dee. 15, 1952. 
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[Title of District Conrt and Cause. ] 


DEPOSITION OF WILBUR B. JAGHR 


Deposition of Wilbur B. Jager, called as a wit- 
ness on behalf of the defendant, taken on Tuesday, 
the 25th day of November, 1952, at the hour of 
10:00 o’clock A.M., at 5225 Wilshire Boulevard, 
10th floor, Los Angeles, California, pursnant to 
Notice, before H. A. Singletary, a Notary Public 
in and for the County of Los Angeles, State of 
California. 


Appearances: For the Plaintiff: Lyon & Lyon, 
by: Charles G. Lyon, Esq. For the Defendant: 
Solomon Kleinman, Esq., Fulwider, Mattingly & 
Babeock, Wiliam J. Graham, Esq., by: William 
J. Graham, Hsq: [1* |] 


WILBUR B. JAGER 
called as a witness on behalf of the defendant, 
being first duly sworn, testified as follows: 
Mr. Graham: This deposition is taken pursuant 
to Notice, the original of which has been handed 
to the stenographer. 


Direct Examination 
Q@. (By My. Graham): Mr. Jager, were you 
in the room when we talked with Mr. Loew about 
the nature of this proceeding? A. Yes. 


* Page numbers appearing at top of page of Original Dep- 
osition. 
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Q. You understand the nature of the proveed- 
ing? A. Yes. 

MM: eon: J think weeean stipulate that this 
is the man who is intended to be referred to im 
your notice when you refer to him as William b. 
Jager, and 1 make no objection as to the imfor- 


mality. 
oO. Giy Mr. Gralwun): im. Jager, vou are an 
employee of Talon, Ine. ? we Vos: 


Q. And what position do you hold? 

A. Western Regional Manager. 

QM. And yon were an emplovee of that firm im 
1949? me Wes. 

Q. And did you hold the same position at that 
time ? A. Yés. [2] 

Q. Do you reeall attending a mecting at the 
office of Talon, Tne. on September 30, 1949, be- 
tween yourself and representatives of other shde 
fastener concerns? 

‘A. IT remember such a meeting. 1 wouldn't 
Teeall! the date. 

Mr. Graham: JT think probably we can agree on 
tliat, cant wee 

Mr. Lyon: T think so. 

Mi. Graham: TI think it is in the answer to the 
interrogatories, It savs here during 1949, it doesn’t 
pm down any date. 

Mr. Lyon: Well, there was only one mecting of 
this type. 

Mr. Graham: That is right. 
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Q. (By My. Graham): You do recall a meeting 
in 1949 which you attended and which was at- 
tended by Mr. Eisenberg representing the Cali- 
fornia Shde Fastener Company, and Mr. Philip 
Lipson representing the Union Slide Fastener 
Company, and Mr. Napp of the Roxy Thread Com- 
pany ? An” Vee 

Q. And do you recall who arranged that meet- 
ing? 

A. My recollection is that the meeting was ar- 
ranged by Mr. Abramson of the Apparel Manufae- 
turers Supply Company. 

Q. And was that concern at that time either 
a jobber or an agent for Talon zippers? 

A. Yes, they were jobbers. [3] 

Q. Do you reeall any person m particular—do 
you reeall whether any person in particular pre- 
sided at that meeting? 

A. No, I don’t recall that. 

Q. Well, when the meeting convened did you 
make any statement to the meeting as to its pur- 
pose? A. No. 

Q. Do you reeall what the purpose of the meet- 
ing was? 

A. Not particularly. There had been a lot of 
talk on the part of our jobber about the fastener 
situation in general, and as I recollect he called 
me at one time and wanted to know if there could 
be a mecting or a get together or something of 
that nature, and we happened to have some facili- 
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fies down in our building that were apropos, and 
so he wanted to know if they could use them. 

Q. Did Mx. Abramson attend that meeting? 

A. No, he didn't. 

Q. Do you reeall what was diseussed at that 
meeting ? 

A. Well, there was a lot of conversation. 

Q. Well, what was it about? 

A. Well, it was about the fastener business im 
general, the product, the price, and generalities, so 
to speak, apropos to the business. 

Q. Well, at that time was there considerable 
difficulty in the industry regarding the Jowering 
of prices of [4] zippers? 

A. Well, no more so than at a lot of other points 
in the history of the industry. 

Q. Well, do you recall whether at that time 

Mr. Lyon: Tlave vou got everyone that was pres- 
ent at this meeting? 

Miscraliam: 1 think we have. 


Mr. Lyon: No, vou have got only Eisenberg, 
Lipson, Napp and My. Jager. There were two 
other people present, weren’t there? 

Q. (By My. Graham): Do you reeall who else 
was present at that meeting besides those named ? 

A. Mr. Detweiler, and there was another gentle- 
man with Mr. Napp, whose name J don’t recollect 
at the moment. 

Q. Mr. Bogash? A. Correct. 

Q. And Mr. Bogash is associated with Mr. 
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Knapp? A. So I understand. 

@. In the business of Roxy Thread Company ? 

A. Ves 

Q. And Mr. Detweiler is an employee of Talon? 

A. Correct. 

Q. Do you recall whether at that time the Con- 
mar Fastener Company had reduced its price con- 
siderably on T-inch skirt zippers ? 

as. I don tremens] 

Q. Do you reeall what the market was for skirt 
zippers at that time? 

A. Well, I don’t know exactly what you mean. 

@. Well, the relative prices charged by the dif- 
ferent manufactnrers for 7-inch skirt zippers? 

A. Well, there was a fluctuation in price, always 
has been. You conld possibly term it competitive. 

Q. Well, when you say a fluctuation in price, 
there were zippers being sold at a price—T-inch 
skirt zippers being sold at a price below the price 
then being charged by Talon? A. Correct. 

Q. In answer to Interrogatory No. 83. pro- 
ponnded by the defendant to Talon, the answers to 
which are dated May 5, 1952, which were signed 
by you, you answered in response to the question, 
the purpose of the meeting which we are now dis- 
cussing was to discuss market conditions. Is that 
correct ? A. Correct. 

Q. That was the purpose of the meeting? 

A. Correct. 

@. And in answer to Interrogatory No. 83-E 
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which read: “State whether any disenssion was had 
at that mecting eoncerning the then current prices 
of the standard 7-ineh skivt zipper.” your answer 
was vos. ‘That is correct? aA. sCoriegte 

Q. Now, ean you tell us what that discussion 
was, [6] in vonr own words? We just want to 
know what happened at that meeting, what was 
sad by you and what was said by the others 
present. 

A, Well, very frankly the meeting has been so 
long ago and there was so much said on the part 
of the people that attended it that I conld never 
hope to remember partienlarly what was said. 
However, the general drift, as I reeall, was that 
of the gentlemen present Mr. Napp did most of 
the talking, Mr. Eisenberg and Mr. Lipson chiming 
in relative to their own coneerns, and we were 
more or less—when T say we, IT mean Mr. Det- 
weiler and myself—were listening to a discussion 
that revolved around skirt fasteners and then 
jumped into other styles of fasteners and prices 
that the different firms represented there were 
selling for, and even going into maybe some in- 
stanees that might have te do with an account or 
accounts. There was a lot of conversation, but I 
can’t 

Q. Well, the nature of the conversation is what 
i'm timaigetosget at. 

A. Well, T think the nature of it had to do with 
the price situation and competitive conditions ex- 
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isting in the market and quite a few accusations, 
rather pointedly in some eases, between some of the 
firms represented in the room about what they were 
individually doing and selling their fasteners for. 


Q. What accusations were made by whom? [7] 
A. By the people present. 

Q. Directed to whom? A. Each other. 
Q. None directed to Talon? A. No. 

Q. 


Was there any discussion at the meeting 
about the Wilzip zipper? 

A. The name was brought up. 

Q. What else was said about it? 

A. Well, frankly I can’t remember what was 
said about Wilzip specifieally. 

Q. Well, was anything said about Talon intro- 
ducing the Wilzip zipper on the Pacifie Coast? 

A. Well, the Wilzip fastener had already been 
introduced on the Pacifie Coast. 

Q. By whom? Dobby Talon 

Q. And is the Wilzip fastener a less expensive 
fastener than the standard Talon fastener? 

AS e3: 

Q. How much less expensive is it? J mean, 
what did it at that time sel! for, if you recall? 

A. I don’t recall what the price was of the 
fastener at that time. 

Q. If I mentioned 4144 eents would that refresh 
your recollection? [8] 

A. That could have been the price. I could 
check it from office records, what the price was of 
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the produet at that time, but I eant reeall at this 
moment just what the price structure was. 

QQ. Did you make any statement to the others 
present that 'alon mtght reduce the price of the 
Wilzip zipper if the ether manufacturers reduced 
their prices any further than they had already 
done ?  Notethat 1 reeall: 

Q. You say that the Wilzip zipper had been in- 
trodneed on the Pacitie Coast. Do von reeall ap- 
proximately the time when that had been done? 

Mr. Lyon: If 1 may make a statement there, T 
think that is a mistake on the part of the witness, 
I cheeked this matter with the warehouse records 
Friday of Just week and the first shipment of zip- 
perms into this aremowas in April of 1952, and I 
think the witness is confused between the time 
when he exeeuted the answers to the interroga- 
tories and the time of this meeting, hecause—I 
would like to have the record straight, because in 
answer to Tuterrogatory 83-F he stated in May of 
1952 that Wilzip had not been shipped into this 
competitive market as of that date. So there ts an 
obvious meonsistency between that and the state- 
ment that they had already been shipped in here 
in 19-49. 

Q. (By Mr. Graham): Now, you have just 
heard the statement of your counsel, Mr. Jager, 
that in answer to [9] Interrogatory No. 83-F you 
stated that as of May 5, 1952, the date on which 
you signed these answers, that Wilzip zippers had 
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at no time been shipped into this competitive mar- 
ket, obviously referring to the Los Angeles mai- 
ket, and in answer to a question that I asked you 
previously you said that at the time of this meeting 
in 1949 the Wilaip zippers had already been intro- 
duced to the Pacific Coast. Do you wish to clanfy 
your answer? 

A. Well, I think what my thinking was when I 
say “introduced,” I think there was a question pre- 
viously there, did the name Wilzip come up at the 
meeting, or some such statement. I meant intro- 
duced from the standpoint that the name was 
known to the trade, because Talon had such a 
fastener and no doubt the name was familiar. 

Q. Well, do you know whether persons repre- 
senting other concerns or concerns other than those 
represented at the meeting had been invited to the 
meeting but did not attend? A. I don’t know. 

Q. And you don’t reeall any diseussion of the 
sale of Conmar zippers at that time at a very low 
price? A. Not that I can remember. 

Q. Do you reeail that there was any discussion 
about discounts and premium sales being made by 
the various manufacturers ? 

A. I think there was some diseussion along those 
[10] lines, yes. 

Q. Well, did you on behalf of Talon make any 
objection to that type of transaction? 

A. I don’t remember specifically that I did, 
other than there was, as I recollect, some discussion 
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about fasteners being sold other than at published 
price lists, and as [T remember, there was a lot of 
conversation which | couldn't remember now. 

Q. Well, at that time Talon was not offering 
any special diseounts er premiums on the sales of 
its zippers? Om eNO ei. 

Q. Did the representatives of any of the firms 
present make any eomplaint about advertisements 
that had been published by Talon giving pubheity 
to the names of some of their clief customers ? 

A. Not thatel weeall. 

Q. Was there any discussion ahout the sale of 
the Wilzip zipper in the Eastern part of the United 
States? A. Not that T remember. 

Q. Was there any diseussion about smaller 
firms, firms smaller than Talon, going eut of busi- 
ness on the Eastern Coast after the sale ov after 
the placing on the market there of the Wilzip zip- 
per? 

A. 1 don’t remember any such discussion or 
statements. 

Q. At the time of this mecting, Mr. Jager, did 
vou [11] know or had you heen informed by any 
of vour superiors that the Talon organization had 
acquired a patent issued to David Silberman for 
a zipper manufacturing machine? 

A. No, T have no information at all on any- 
thing like that. 

Q. Well, did you make any statement at the 
meeting that you and your associates would not 
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hike to have the Wilzip zipper sold in this market, 
that is the Pacifie Coast market, in competition 
with Talon zippers? 

A. I don’t remember any such statement. 

@. Did you have any instructions from your 
superiors concerning this meeting that was held 
in 1949? A, ING: 

Q. Did you inform them that such a meeting 
had been held? he NO 

Q. And there isn’t any report of the meeting or 
the discussions that were had at the meeting? 

A. Not that I know of. 

Q. You didn’t prepare any? A. No, sir. 

Q. Did any of those present at the meeting 
complain that they were suffering from a price 
war in the zipper industry? 

A. It would seem to me that they were all doing 
a Jot of complaining and accusing of each other, 
about what [12] they were suffering at each others 
hands, yes. 

Q. No complaints against Talon? A. No. 

Q. Did Talon have any complaints against 
them? A. No. 

Q@. Was any statement made by anyone present 
at the meeting that his firm would sell zippers as 
low—that is 7-inch skirt zippers—as low as 2 cents 
each if he had to? 

A. I don’t recall that exact wording. 

Q. Well, what do you reeall about that? 

A. I recall a statement to mind made by Mr. 
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Napp. that if he had to he would put a gold brick 
in every box of zippers, if le had to to sell them. 

Q. Do you recall to whem he made that  ve- 
mark ? A. To the general group. 

@. Now, vou said in answer fo a previous ques- 
tion that My. Lipson did some talking at this mect- 
ing. Do vou recall the nature of what he said? 

No Oh, I think, as T reeall, 1 vas alone the 
sane lines that the other gentlemen. Mr. Misenberg 
and Ma. Napp. were talking. It had to do with 
the price of fasteners. 

Q. Did he say anything about lus own prices? 

A. He talked about his own prices, but just 
what he said I don't remember. I conldn’t say 
specifically. 

Q. Did Mx. Lipson make any statement to the 
effect that he wouldn't like to see any price war 
in the zipper [15] industry ? A. Permax hive. 

Q. Did he say anything about whether or not 
he had been offering special premiums or dis- 
counts ? 


A. Well, as T remember there was a complete 
denial on the part of the three loeal firms repre- 
sented that anv of them were doing anything along 
that line. 

Q@. Now, you also said that Mr. Etsenberg had 
something to say at the meeting. Do you recall 
what it was that he said? 

A. Well, not specifically in so many words, 
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again generalities on the same subjects of prices 
and products. 

@. Did he complain about the competition being 
offered by Conmar? 

A. I ean’t remember whether he complained 
about—he complained about competition in general, 
but I can“t remember whether he complained spe- 
cifically about Conmar. 

Q. Do you know whether a representative of 
Comnar was invited to the meeting ? 

A. Not to my knowledge. 

Q. Do you reeall what Mh. Pogash had to offer, 
what he said at the meeting, if he said anything? 

A. I don’t recall My. Bogash saying anything. 
IT don’t remember at all. 


Q. And have you told us everything that you 


recali that My. Napp may have said? [14] 

A. Well, the one statement that I mentioned, 
that would stand out in my mind. Aside from 
that, [ thnk Mr. Napp did a lot of talking but 
again it was along the same lines [I previously de- 
scribed from others. Specific statements, no. 

Mr. Graham: I think that is all Thame 


Cross Examination 
@. (By Mi. Lyon): Do you recall an ineident 
in which Mr. Napp handed out his price ecards to 
the people that were present and said, “These are 
my prices?”’ A. Yes, I do. 
Mr, Iivomee That is sole 
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Mr. Graham: That as all. We avill stipulate that 
the deposition may be signed before any Notary 
Puhlie. 

Mr. Lyon: So stipulated. 

Sf WILBUR . JaXtG Re 


Subserthbed and sworn to before me this 4th day 
ole Wee. WAR. 
[Seal] af AI. S. MUSANTE, 
Notary Publie in and for the County of Los Ange- 
les, State of Califorma. My Conmussion Ex- 
pies Wriy 31, 1956. [15] 


(Iendorsed]: Tiled .Dee, 8, 1952. 


Dice iN PASTS ENERBIT “5 
[Title of District Court and Cansce.] 


DEPOSITION IOF C.F. DETWiehlisR 


Deposition of C. F. Detweilerv, called as a witness 
on behalf of the defendant, taken on Tuesday, the 
25th dav of November, 1952, at the hour of 10:00 
o’¢lock A.M., at 5225 Wilshire Boulevard, 10th 
floor, Los Angeles, California, pursuant to Notiee, 
before H. A. Singeltary, a Notary Public in and 
for the County of Los Angeles, State of California. 

Appearances: For the Plaintiff: Lyon & Lyon, 
by: Charles G. Lyon, Esq. For the Defendant: 
Solomon Kleiman, Esq... Fulwider, Mattingly & 
Babeock, Wilham J. Grahain, Esq., by: Wilham 
oe Graliain, sq, [1*} 
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age numbers appearing at top of page of Original Dep- 
osition. 
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C. F. DETWEILER 
ealled as a witness on behalf of the defendant, 
being first duly sworn, testified as follows: 
Mr. Graham: This deposition is taken pursuant 
to Notice, the original of which has been handed 
to the stenographer. 


Direct. Examination 

Q. (By Mr. Graham): Mr. Detweiler, will you 
give us your full name and addvess, please ¢ 

A. Charles F. Detweiler, 5447 Zelzah, Encino, 
and that address is good for the next maybe 20 
days and then it will he 5100 Woodley, Eneino. 

Q. Mr. Detweiler, you were present in the room 
when we explained to the witness My. Loew the 


nature of this proceeding? A. 1 4wae 
@. And you understand it? A. Ido. 
@. You are an employee of Talon? 
A. Correct. 
Q. And what is your position? 


A. Retail Promotional Manager, Western Re- 


Q. And what was your position in 1949? 

A. Southwestern District Sales Manager. 

Q. Do vou reeall attending a meeting at the 
office [2] of Talon in 1949 about the month of 
September which was attended by Ma. Robert Eis- 
enberg, Ma. Napp, Mr. Philip Lipson, Mr. Abe 
Bogash and Mi. Jager of your firm? 

A do: 


@. Do you know who arranged that mecting? 


at 
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A. Yes, Julius Abramson whose name vou did 
not mention but who was also present. 
(Deposition of CL BL Detwetler.) 

Q. Tt is vonr reeollection that) Mr. Abramson 
was also present at that meeting? &. Hie was. 

Q. And what concern is he associated with ? 

A. Threads, Tne. is the name of the—T may he 
in error on his being present. We engincercd the 
deal so T took it for aranted that he was there,— 
Threads, Inc. or Apparel Maunfactivers Supply. 
They operate mider two names. 

Q. And does either of those names have some 
business relations with Talon? 

A. At that time they were a jobber for Talon, 
a jobber to the women’s ready-to-wear field or 
ade 

Q. And do you know whether there weve other 
voneerns other than those represented at the meet- 
ing who had been invited to it? 

Eye vuat 1 do not know. 

Q. Now, it was held at the Talon office. and 
where was that office at that time? 

A. 18th and Ifill Streets iv Los Angeles. [3] 

@. And was the meeting held im any special 
room im that office ? 

A. Tt was held in a conferenee room that is 
part of our office setarp down there. The veason 
for it being held there was that that was the only 
meeting place for that special gronp where they 
wouldn't have to sit on packing cases. 

Q. Zipper packing cases? 

pee that is about 11, ves, 
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@. And did anyone in particular preside at the 
meeting ? 

A. Everybody concerned had their two bits 
worth. It was kind of a crying session, 1f you 
want to put it that way. I don’t know that anyone 
did preside. 

Q. Did anyone open the meeting and explain 
the purpose of it? 

A. l inagine that Mi elager did: 

Q. And do you reeall the purpose of the meet- 
ing, that was stated at that time? 

A. Yes. To put it very frankly, it was an at- 
tempt to find out who was calling who who. 

Q. You mean it was a session to air com- 
plaints? 

A. That is night, airy complaints and ¢all a spade 
a spade. Customers were quoting prices supposedly 
quoted by one local manufacturer. The local man- 
ufacturer was telling the representative of some 
other manufacturer that he never [4] in the world 
quoted such a price, and frankly nobody knew who 
to believe, and we were sittmg on the sidelines 
watching a pretty good show. 

@. When vou say customers, customers of 
whom? 

A. Customers of all of the local zipper manu- 
facturers. By customers, T mean garment manu- 
facturers, handbag manufacturers. 

@. Were any of these garment mannfacturers 
also customers of Talon? 
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A. Yes, most of them. 

Q. And had they made any complaints to Talon ? 

®. 8No. We did not get inte any of the eat 
and dog fight price angles. 

Q. Well now, L think maybe vou misunderstood 
my question. F don’t mean complaints by those 
present at the meeting but complaints of purehas- 
ers of zippers, apparel manufacturers, Did any 
of them complain to Talon about the situation im 
the zipper industry? A. Yes, continually. 

Q. And what was the nature of thei com- 
plaints? 

A. The nature was that they couldn't sell Talon 
aippers at Talon list and afford to continue earry- 
ing Talon fasteners because they were being under- 
sold by everybody clse in the market. and that at 
that time there seemed to be little or no rhyme, 
reason or pattern to the pmees that were bemg 
quoted. [5] 

Q. Do von reeall at that time the Conmar Com- 
pany was selling zippers in this market at a very 
low price, conducting a sort of closeout sale as it 
were of 77-inch skirt zippers ? 

A. Y am reasonably sure they were. That is a 
habit of theirs, but it was nothing that ever caused 
us any great concer beeanse it was always a one- 
shot attempt at something they found hard to get. 

Q. But vou were concerned about the complaints 
of customers? 
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A. You might say our jobber was concerned. 
The only complaint we ever got, I might add, is 
that our prices were too high, and the prices were 
usually so fay out of line that there was no quib- 
bling about it. They were too high and that usually 
ended it right there. 

Q. Was there any discussion at the mecting of 
the Wilzip zipper? ove LCS. 

Q. Do you reeall what that discussion was 
about ? 

A. T don't reeall anything other than it was a 
possible for the future. 

Q. Was any statement made at the meeting that 
the Wilzip zipper might be intveduced in the Pa- 
cifie Coast market? 

A. The remark was made that the Wilzip fas- 
tener would probably be introduced on the West 
Coast in the future. 

(©. And was any reference made to the effects of 
the [G] introduction of the Wilz1yp zipper in the 
Eastern States, in relation to its effect upon smaller 
nannfacturers ? A. Not that I remember 

©. Was anv statement made that the Talon rep- 
rvescntatives in Los Angeles would not lke to see 
the Wilaip zipper introduced to this market? 

a SCR, 

Q. Do vou recall who made that statement? 

Mis acc: 

Q. Did he explain why he wouldn’t like to see it? 

A. There were several reasons. One was ques- 
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tionable quality at that time, and while this is prob- 
ably not the exact words again of these state- 
ments 


Q. Just the substance. 

A. (Continning) ——it would put ns right im 
the middle of the dogfight that our loeal competition 
Was 1n. 

Q. Was most of the discussion about the 7-inch 
skirt zippers and their prices? 

A. The 7-inch skirt fastener was the focal point. 

Q. And was there any diseussion about some of 
the manufaeturers offering premiums and discounts 
m the sale of their zippers? 

aS, Mo. There were | think I can sate 
whining insinuations that it was being done, 
open disenssion on it. 


lv say 
but no 

Q. Was anv statement or any complaint made 
by anv [7] of the other manufacturers that Talon 
was in effect giving premnuns by giving prominent 
pubheity in newspaper advertisements to their prin- 
cipal enstomers ? 

A. J do not remember any mention of that. 

Q. Do von recall the substance of anything that 
may have been said hy Mir. Napp of the Roxy 
Thread Company ? 

Re er WNapp said a sreat deal. In fact, he made 
with most of the conversation that was made at that 
meeting. but Mr. Napp said he was in the zipper 
business to stay—this kind of stuek—and he in- 
tended to stay init and he hoped that staying in the 
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business wouldn't take all he had ever made out of 
the business. 

Q. Do you recall anything else that Mr. Napp 
may have said—jnst the substanee of it. I know you 
can't remember the exact words. 

A, There was one outstanding wisecrack, which 
T beheve should be taken as that, that he was going 
to sell zippers if he had to pnt a nugget in each box, 
if that is the one we are digging for. 

Q. Did he refer to a gold nugget? 

A. Yes. He was talking quite a lot in regard to 
his gold bricking endeavors and activities. 

Q. Do you reeall anything else that Mr. Napp 
may have said? 

A. Nothing other than that Ma. Napp definitely 
stated that it was his smecere desire to be open and 
[S] abovehoard, and to be on record, he was per- 
feetly willing to give everyone present a copy of 
his standard and published price list, which he did. 

Q. Now, did Mr. Lipson have anything to say 
at that meeting that vou recall? 

A. My. Lipson had verv little to sav at the meet- 


Q. Well, do von recall what he said? 

AS No, 1 don’ 

Q. Do vou recall what Mr. Eisenberg of the 
California Slide Fastener Company said? 

A. The only thing I recall from Mr. Eisenberg 
was lis sincere hope that he would be left alone 
with the few customers he had, and that no one 
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would try te undershoot his present prices on gar- 
ment bags. 

Q. Do you reeall whether or not he was selling 
or his firnt was selling 7-ineh zippers a that time? 

A. They were trying to. 1 don’t think they were 
enjoying very much suecess, 

Q. Do von reeall what his company’s price was 
on 7T-ineh zippers at that time? 

A. Without attempting to be facetious, T would 
sav if was whatever he could get. 

©. Do you recall what, My. Wapp’s list price 
Was? A 3, Lo a hiindired, 

Q. Four dollars and a half a hundred? 

Ae Mes. That J micht addins a4 that time an 
asking [9] price, and it was a sharpshooting era. 

Q. Do you reeall at that time what Talon’s 
price was for its standard 7-ineh zipper? 

Be 90 a Inincdyved. 

Q. Was any statement made on behalf of Talon 
that Talon had no particular objection to a 4% 
cent price or a 4.50 priee per lundred, provided it 
didn't go any lower? 

A. T do not believe that—let me find the mght 
words here. Pm net mueh of a quoter. 

Q. Take your time. 

A. I do not believe that there was any specific 
priee or lower angle to it as much as an established 
price that would be lived up to. We have always 
expected to get a preminm for the Talon fastener. 
We never expected to sell it at the same price as 
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the bulk of the—may I say run of the mine, without 
being disparaging. 

Q. Do vou reeall whether you had decided upon 
any price which vou would like to have established 
as a firm price for zippers sold by the other manu- 
facturers ? A. No: 

Q. Prior to that meeting had the standard 7-ineh 
Talon fastener been sold for less than $5 a hun- 
dred ? 

A. By the standard Talon fastener you mean the 
fastener 

Q. T-inch skit fastener. 


A. Which was just mentioned as selling for 
798 E10i 

©. That is correct. 

A. God, ’m not a walking priee book, but I 
would say no. That was a low for the 7-inch fas- 
tener with the automatic slidev. De did have an all 
aluminum pin locking skirt fastencr that was sold 
at five cents. 

@. Was that a 7-inech fastener? 

A. That was a 7 
slider, 


-inch fastener with a pin lock 


Mr. Lyon: And by five cents, vou mean $5 a 
hnndred ? 

A. $5 a hundred. That was an attempt on the 
part of Talon to produee a fastener that could be 
bought by the low end mannfacturer. 

Q. (By Mr. Graham): Do you know what the 
Wilzip fastener sold for in the Hastern States at 
that time? A. J have no idea. 


‘§ 
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Q. Did your superiors furnish you with any 
price lists or suggested price lists for the Wilzip 
fastener, at that time? 

A. Not that T had any knowledge of. We had 
uo stock, we had no promise of delivery better than 
30 days. and the few orders that we took on Wilzip 
were for the lone lengths sold to Suushine Mamu- 
facturing which we finally took back and turned 
back to the Cleveland sonree for eredit. We had no 
demand for them, 

QQ. Do von recall when that sale was made? Was 
it at or prior to this meeting? [11] 

A. 1 would say it was prior to that meeting. 

Q. And the sale was made here in Los Angeles? 

Ex. Mes. 

Q. So that at the time of the meeting the Wilzip 
zipper had been sold in the Paeifie Coast market ? 

Pees for that one nee, which was a Wery 
cheap, low end garment bag. The lengths were 26, 
30 and 36 inches. 

Q. And do vou reeall what it sold for? 

A. T have not the slightest recollection. All 1 
know ts 1t didn't stay sold. 

Q. It was a lower price than the standard Talon 
zipper or the pin lock zipper? Be ace 

Q. Do vou remember whether it was less than 
four cents or $4 a hundred ? 

A. That wouldn't be a fair comparison because 
of the difference in the leneths of the fasteners. 
You are talking abont an average of 30 inches 
against a 7T-mnch fastener. 


| 
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Q. That is right. 

A. If I'm not mistaken, that fastener was priced 
higher than it could have been bought locally, but 
because it was produced by remote control hy Talon 
it held quite a bit of interest to the manufacturer in 
question. 

Q. At the time of this meeting had you been 
informed by your superiors that Talon had acquired 
a patent [12] issued to David Silberman, some time 
prior to the mecting ? 

A. No. I might inject the thought that T am just 
a lowly salesman and would have no knowledge of 
what management was doing with regard to some- 
thing like that. 

Q. Was any report of this mecting given to your 
superiors ? A. Not that I know of. 

Q@. Was there ever any written digest of what 
took place at the meeting made by your conecrn? 

A. Not to my knowledge. 

Q. When were you first informed that this meet- 
ing was going to take place? 

A. <A matter of several] days before it occurred. 

Q. And by whom were vou informed ? 

A. Mr. Jager. IT had heard the hope expressed 
that there night be such a meeting from Mr. 
Abramson and Mr. White of Apparel who were my 
customers. 

Q. That is the same Mr. Abramson you referred 
to before ? A. That is right. 

Q. And the company is the Apparel Manufae- 
turers Supply Company ? A. Yes. 
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Q. Now, do you recall anything else that Ab. 
Jaeer mii have saidieat fle meetiige tlat you 
haven't alveady told us? [15] A. No. 

Q. Do you recall whether any statement was 
made by anyone at the meeting that if the 7-imeh 
skirt zippers were sold for less than $4.50 per hime- 
dred there wonld be a Joss on the sale rather than a 
profit ? 

A. T believe that Mir. Napp voiced that theught. 

Q. And do you reeall whether Mr. Jager said 
anything about that? 

A. No. I do not. 1 don’t know how he could be- 
cause he certainly is not familiar with the mann- 
facturing costs of Union. Calzip and Roxy. 

mr. Graham: T think that is all T have. 

Mr. Lyon: You are exensed, Mr. Detweiler. 

Mr. Graham: And the same stipulation, that the 
deposition may be signed before any Notary Pnb- 
he? 


Mie lvon: So stipulated. 
/3/ GEA Lek. dV ET LER. 


Subsevibed and sworn to before me this 1th day 
of December, 1952. 


[Seal] EDNA B. MOLOFF, 


Notary Pubhe in and for the County of Los Ange- 
les, State of Califormmia. My Commission Ex- 
pires Dee. 6th, 1956. [14] 


Pendorsed]: Filed Jan. 8, 1953. 
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DEPOSITION OF ROBERT EISENBERG 

Deposition of Robert Eisenberg, called as a wit- 
ness on behalf of the defendant, taken on Tuesday, 
the 25th day of November, 1952, at the honr of 3:00 
o'clock p.am., at 5225 Wilshire Boulevard, 10th floor, 
Los Angeles, California, pursuant to Notice, before 
H. A. Singeltary, a Notary Pubhe in and for the 
County of Los Angeles, State of California. 

Appearances: For the Plaintiff: Lyon & Lyon, 
by Charles G. Lyon, Esq. For the Defendant: Solo- 
mon Wleinman, Esq., Fulwider, Mattingly & Bab- 
cock, William J. Graham, Esq., hy Wilham J. Graz 
ham, Esq. [1]* 


ROBERT EISENBERG 
called as a witness on Dehalf of the defendant, being 
first duly sworn, testified as follows: 
Mi. Graham: This deposition is being taken pur- 
suant to Notice, the omginal of which has been 
handed to the stenographer. 


Direct Examimiation 

Q. (By Mr. Graham): Mr. Eisenberg, will you 
please give us your full name and address? 

A. Robert Eisenberg, 201 South Spaulding 
Drive, Beverly Hills: 

Q. Mr. Hisenberg, were you present in the room 
this morning when I explained the nature of this 
proceeding to the other witnesses who have testi- 
fied ? Ae ING: 


* Page numbers appearing at top of page of Original Dep- 
osition. 
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Q. This is a deposition that you will give under 
oath. The questions and answers will be recorded by 
the stenographer and transeribed, and your depo- 
sition will be submitted te you for any eorrections 
and for your signature before a Notary. Mr. Lyon 
represents Talon, Ine. and has the right to make 
any objections to questions that he may think are 
improper. He also has the right to cross examine 
vou. 

Now, do von understand what the nature of the 
proceeding is from that statement? [2] 

A. Yes. 

Q. Do you reeall attending a meeting at the 
office of Talon in the month of September, 1949? 

A. T don’t remember the month but I attended a 
mecting there. 

Oe Wasit the latter part of 1940? 

S.. Uhat is meht, sir. 

Q. And do vou remember who else was present 
at that mecting? 

A. When I arrived there there was Mr. Jager, 
Mr. Detweiler, Myr. Napp, Mr. AA. Bogash and Xfr. 
Lipson. 

Q. And do you know who it was arranged for 
that meeting? 

A. T am not positive but T think it came out of 
the office of their jobber, of Talon’s jobber. Either 
My. Whitesenfeld or Mr. Abramson I think ar- 
ranged for the meeting. 
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(Deposition of Robert Eisenberg.) 

Q. Now, is the name of that jobber Apparel 
Manufacturers Supply Company ? 

A. Tat is riehtiesi 

Q. Do you reeall whether anvone presided at the 
mecting ? 

A. To the best of my recollection I think Mr. 
Jager did. 

Q. And did Mr. Jager make any statement as 
to the purpose of the meeting? [3] 

A. Well, there were many statements thrown 
baek and forth. 

Q. I mean at the beginning hefore the meeting 
got under way? 

A. J wasn't there. T just got in when they called 
the meeting. I believe T arrived the last one. 

Q. I see; and did you represent any firm at that 
meeting ? A. California Slide Fastener. 

Q. Were you an officer of that firm at that time? 

A. I was. 
Q. What was your position ? 
A. Secretary and Treasurer. 
Q. Now, can you tell us what subjects were dis- 
cussed at the meeting? 

A. Well, primarily the prices of zippers. 

Q. Any particular type zipper? 

A. Those in question were what we called a 
skirt zipper, 7-inch, pin lock. 

Q. And do you recall what Mr. Jager said about 
the price of the 7-ineh zipper? 

A. The smaller manufacturers, of which I was 
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(Deposition af Robert Hiseuberg.) 
one, were selling 7-inch skirt zippers for 416 cents. 
Talon’s priee at the time for a pin loek zipper such 
as was the equivalent of ours was selling for five 
cents. He said that he understood there was a lot of 
ehiseling going on. By that, [-] there were pre- 
miums given, Inside prices, and so forth. They had 
—that is, they, Talon. had a eheaper zipper im the 
East called Wilzip. 

Q. Did Mr. Jager say that? 

\. Yes, defintely. 

Q. That was his statement ? 


4 


t Yes. He said, ** You know Su is going on mM 


= 


the re Satly the Walz zipper.” Miesays. ll dont 
want to bring if into tewn although,” he said, ‘tthe 
company may do so. Tf the differential will remain 
about one-half a cent * In other words, if we 
kept our priee at 414%4 cents and Talon at five cents, 


he claimed that they would stand this reduction be- 
eause of their advertising, their name and reputa- 
tion, 

Q. Did he say what was happening in the East 
with respect to the Wilzip zipper? 

A. Yes. I forget exactly how much. He said 
Wilzip was being sold for 3.75 or three and a half, 
I don’t reeall exactly how much, and that they 
would be compelled to bring it m tf the chiseling 
kept on. 

@. When von say “bring it in,” bring it in 
where ? 

A. Into the Los Angeles area. They were losmg 
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Defendant’s Exhibit ‘‘AK’’—(Continued) 
(Deposition of Robert Hisenhberg.) 
a great deal of their skirt trade and they weren’t 
going to just stand by and do so. 

@. Did he say anything as to the effect of the 
sale of the Wilzip zipper in the East with respect 
to smaller manufaeturers there? [5] 

A. Yes. He definitely pointed out that it was 
raismg havoe there, a number of them were drop- 
ping by the wayside and going out of business be- 
eause they couldn't meet the price they were selling 
i 103 

Q. Was any complaint made by Mr. Jager about 
preminm sales and discount sales? A. Yes. 

Q. By the smaller manufaeturers ? 

A. Yes, he heard that they were being done. 

@. And he complained about it? 

A. He complained about it, yes, and one of the 
other men at the meeting questioned My. Jager or 
rather told Myr. Jager that they were offering all 
sorts of inducements in advertising and that was 
Talon’s form of premium, 

@. Do you remember who said that? 

A. Yes, May Nag. 

Q. Now, after these statements were made by 
Myr. Jager did you make any response to what he 
had said ? KK. Yes, L-did. 

Q. Will vou please tell us the substance of what 
you said to him? 

A. At that time a firm by the name of Conmar 
Aipper were also offering premiums in the manner 
of closeouts. In other words, they would say they 
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(Deposition of Robert. Hisenbere.) 
had 10,000 or 20,000 zippers of a color or size to 
close out and they will close it: out at below the 
market price at that time. [6] 

So | told Mr. Jager that that was the type of 
eompetition that T had to contend with and there- 
fore J would have te meet competition and not sit 
by and see the market run away from me. 

Q. Did My. Jager reply to that statement ? 

A. He savs he knew about it, he had heard 
about it. 

Q. De vou recall what statements were made by 
Aly, Napp? 

A. 1 remember in the diseussion one particular 
statement that was made, that Talon or Califorma 
Slide or anybody else couldi't tell him what to sell 
his zipper for. If the marked called for it and he 
wanted to sell it for two cents, he was going to do it. 
That. is when the question arose about the premimn. 

Q. Did My. Napp have anything to say about the 
Wilzip zipper? A. In what sespect 7 

Q. Well when that discussion was taking place 
did he offer any counnents? 

A, No, nothing in particular except that he was 
going to sell his zipper to compete with anyone. 

Q. Did My. Jager make any statement about 
anv communication he had received from the Con- 
mar Company concerning this meeting? 

ae Eo believe that « Coiiiiiar man was asked to 
attend the meeting, I believe My. Tarshes was then 
the General [7] Manager of the Los Angeles Divi- 
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(Deposition of Robert Eisenberg.) 
sion, and for some reason ox other he couldn’t 
attend or he wasn’t there, I don’t know. 

Q. Do you reeall what statements were made by 
My. Lipson during the discussion about the Wilzip 
zipper and the prices of zippers on the Coast? 

A. My. Lipson said at that time that he had not 
chiseled or cut prices regardless of any zipper that 
eame ito the market, up to that time; that in order 
to come out whole, as he put it, he would have to 
make a cheaper zipper and not give them the qual- 
ity that he tried to maitain. 

Q. Did he say what he was selling his 7-inch 
skirt zipper for? 

A. Yes, he was selling his 7-inch skirt zipper at 
that time at 414 eents. 

Q. And did Mr. Jager make any statement as to 
that price that Mr. Lipson was selling his zipper at? 

A. I don’t quite understand you. 

Q. Well, did he say he approved of that pree or 
disapproved of it? 

A. Well, he said if we kept it at 41% he wouldi’t 
bring the Wilzip zippers in as long as he could help 
keep it out of town, but if there was any —if he 
heard there was any more chiseling going on he was 
going to bring it in. 

Q. Did My. Jager say anything ahout the price 
that Talon was selling its 7-inch skirt zipper at at 
that time? 

A. Their pm lock, I beheve, was selling at five 
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(Deposition of Robert Hisenberg.) 
[S] cents, and their antomatie lock was somewhere 
around six eents or 614 eents. T am not sure. 

Q@. Now. vou have appeared to testify today pur- 
suant to a subpoena served upon you; isn’t that eor- 
rect? A. Cormert, sir. 

Q. Now, at or about the time of this meeting did 
the California Slide Fastener Company sell 7-inch 
zippers at less than 4.50 per hundred 2 

Be Wes. 

Q. What price were they sold at? 

A. They were sold at 4.50, with a discount, less 
a special discount. 

Q. And do von know at that time what the Con- 
mar closeout zippers were selling for? 

“A. Only by hearsay, sir. 

Q. Well, it was below 4.50 per hundred? 

A. Yes, Some people elaim it went as low as 
3.4, I had never seen a bill and T didn’t know, 
only by word of month. 

Q. Do vou recall what your net price was after 
figuring a discount, when you sold vour zippers for 
4.50 a hundred with a discount? 

A. J believe it was about 4.30. 

Mr. Graham: 1 think that is all, Mr. Eisenberg. 


Cross Examination 
@. (by fr. Lyon): "Mr. Eisenberg, what is 
your present oecnpation ? 
A. T am now employed by Union Slide Fas- 
ener’. 
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Defendant’s Exhibit ‘* AIK’’*—(Continued) 
(Deposition of Robert Eisenberg.) 

Q. Ilow long have you been employed by Union 
Slide Fastener? 

A. Oh, I beheve during July of this year, of 
Toe. 

@. And in what eapacity ? 

A. Tama Sales Manager. 

@. ‘his mecting that was held im the latter pad 
of 1949, was that meeting suggested by you? 

A. No. 

Q. Myx. Napp has testified that vou telephoned 
him and invited hin to the meeting. Is that a faet? 

A. T might have—yes, I believe it is so. 

Q. When you were selling your 7-ineh skirt zip- 
per at a discount so as to net 4.30 a hundred, ean 
you tell me what your cost figures were per hnn- 
dred? 

A. I think it is a little difficult to tell you now 
what they @xere at that time, sir. 

@. Have you any idea? A, Soa 

Q. Would you eare to 

A. Tthink they must have been around 4% cents 
at the tine. 


Q. So vou were actually selling at a loss; is that 
[10] a fact? A. Yes. 

fiir. Lyon: That is all 

Ma. Graham: 1 think that is all. The sameeangn 


lation, that the deposition may he signed before any 
Notary Pubhe. 
My. Lyon: So stipulated. [11] 


[Endorsed]: Received Dee. 6, 1952. 


ff 
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DEVOSLIION OF TSADORE Osan? 

Deposition of Isadore O, Napp, called as a wit- 
ness on behalf of the defendant, taken on Tuesday, 
the 25th day of November, 1952, at the hour of 2:00 
o'clock pan. at 5225 Wilshire Boulevard, 10th floor, 
Los Angeles, California, pursuant to Notiee, before 
LP Aeitecliann, a Notty Public in aidefor the 
County of Los Angeles, State of California. 

Appearanees: For the Plaintiff: Lyon & Lyon, 
by Charles G. Lyon, Esq. For the Defendant: Solo- 
mon Nleinman, Esq. Fulwider, Mattingly & Bab- 
eock, William J. Graham, Esq., by William J. Gra- 
ham, leq. [1]* 


ISADORE 0. NAPP 
ealled as a witness on behalf of the defendant, bemg 
first duly sworn, testified as follows: 


Direct Examination 

Q. (By Mr. Graham): Ma. Napp, will you please 
state vour full name and address? 

A. Tsadore O. Napp, 10354 Wilshire Boulevard. 
Do you want my business address, too? 

Q. No, that is all right. What is your oceupa- 
tion at the present time, Mr. Napp? 

A. We manufacture zippers and sewing thread. 

Q. And do vou do that wnder a firm name? 

A. Yes, Roxy Company. 
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Defendant’s Exhibit ‘‘AL’’—(Continued) 
(Deposition of Isadore O. Napp.) 

Q. Before we go further I would like to have 
you understand the nature of this proceeding. I am 
going to ask you questions, you are going to an- 
swer those questions, having been sworn by the 
Notary Pubhe, and the Notary will transeribe your 
answers, the questions and your answers, and you 
will be given a eopy of the deposition and have an 
opportunity to eorreet it, if you wish, and then you 
will sign it and swear to it before a Notary Publie 
and it will become a permanent part of the eourt 
record m this ease. Mr. Lyon represents the Talon 
Company and he has the right to objeet to any 
questions that he eonsiders improper. He also has 
the right to cross examine you. [2] 

Does that explain it to you so that vou under- 
stand exactly what the proceeding is? A. Yes. 

Mr. Graham: Have I eovered everything, Mr. 
Lyon? 

Mr. Lyon: I think that eovers it. 

Q@. (By Mr. Graham): Mr. Napp, you havehheen 
in the slide fastener business for a number of years, 


haven’t you? A. Since 1934. 

Q. And how mueh of that period was spent on 
the Paeifie Coast? A. Simee 1934. 

Q. Sinee 1934? A. Yes. 

Q. You are one of the pioneer zipper manufac- 
turers in this area? A. The first one. 

Q. The first one? A. Yes. 


Q. Do you reeall attending a mecting at the 
office of Talon in the month of September, 1949? 


Union Shde Fastener, lue., a corporation 1467 
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(Deposition of Tsadore O. Napp.) 

A. J know it was in 1949 but T wouldn't re- 
collect the month. e 

Q. You wouldn't reeall the exaet date? 

A Wat is yislit. 

Q). Leavas mm the lathes: part of 19898 

H. tras in the latter pact df 1949. [5 

Q. And do you reeall how it came about that vou 
attended that meeting ? 

A. J was called by Mr. Eisenberg from the Cal 
Fastener Company and he invited me to the meet- 
ing. 

Q. And did he say who had arranged the meet- 
ing? 

A. Fe said that he had arranged the meeting. 

Q. And did he tell vou that other zipper mann- 
facturers were being invited ? 

A. Tle expected Mr. Lipson there. 

Q. Did he say that others were being invited 
besides My, Lipson ? A. There were no others. 

Q. There were no others in the business at that 
time? A. Manufacturers here? No. 

Q. Well, vou did attend that meeting? 

we Wes, I did. 

Q. And do you reeal] the names of those who 
were present at the mecting and the companies they 
represented ? 

A. My. Lipson of the Union Shde Fastener, Mr. 
Eisenberg from the California Fastener, my brother- 
in-law Mr. Bogash and myself, and the Talon people 
had My. Jager and Mr. Detweiler T believe it was. 
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(Deposition of Isadore O. Napp.) 

Q. And do you recall whether anyone presided 
at thataneceting ? 

A. There was no formality. We were just [4] 
sitting around a table talking. 

Q. Well, do you recall who opened the meeting? 
Was any statement made by anybody as to the 
purpose of the meeting? 

A. T believe it was My. Eisenberg who started 
it off by trying to explain the fact that there were 
rumors around the Talon people were going to bring 
out the Wilzip on the Pacific Coast and if there was 
a way of preventing the Wilzip from coming out 
here. 

Q. And did either of the Talon representatives 
answer that question ? 

A. No, they were evasive as I would call it. 
They didn’t say yes or no. They were quite evasive. 

Q. Well, was there much talk abont the Wilzip 


zipper? 
A. There was quite a lot of talk abont the Wil- 
Zip. 


Q. Well, did Talon’s representatives say any- 
thing about it? 

A. No, they didn’t. They said it was quite a 
successful fastener in the East but they didn’t 
think it was necessary to bring it out to the Coast 
viele 

Q. Did they say whether or not they were in- 
terested in bringing it out to the Coast? 

A. They thought they night be forced to do it 
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(Deposition of Isadore O. Napp.) 
if competition—if we were not going to stop cut- 
ting our throats. [5] 

Q. Do you reeall who made that statement? 

A. It wasn't a direet statement. Tt was just— 
IT don’t even know how to pnt it. It was almost a 
direet conversation, you know. 

Q. Well, did you have anything to say on that 
subjeet ? 

peeves 4d did. | timed to convimee everybody 
around the table that cut throat competition is a 
drastic thing, vou hurt yourself more than you do 
anybody any good, and T tried to point out that the 
Wilzip was being sold at large in the Eastern terri- 
tory, and if they bring it out here it wouldn’t do 
neither the Union Fastener nor the Cal Fastener 
nor ourselves any good: and I also tried to point 
out to Talon that they would be eutting their own 
throats, underselling their own product. 

Q. Do you reeall what you said to the Talon 
people? A. Just what I’m saying now. 

Q. That is about the snbstance of what you said? 

fest bout vita. 

Q. Was there a discussion abont the price of 
7-inch skint zippers at that mecting ? 

A. Oh, there were quite a few diseussions there. 
My. Eisenberg aceused Mr. Lipson of underselling 
him. Mr. Lipson aceused me of underselling him, 
and there was what yon would eall a free-for-all 
conversation. 
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(Deposition of Isadore O. Napp.) 

Q. Do you recall at that time what Talon [6] 
was selling its 7-inech zipper for? 

A. I think it was 7.3 or 7.8, I’m not quite sure. 

Q. Did the Talon representatives say anything 
about the price at which you and the other man- 
facturers were selling the 7-inch zipper? 

A. No, I can’t recollect that at all. 

Q. Now, you said that you had told the meeting 
that the Wilzip zipper was being sold in the East. 
Do you remember whether or not the Talon repre- 
sentatives said anything about the effect of the Wil- 
zip zipper on the smaller manufacturers in the 
East? 

A. No, they didn’t say anything hke that. There 
was no statement of that sort at all, that I can re- 
member at all. 

Q. Do you remember by whom the meeting was 
ealled? I know that you said that you heard from 
Mr. Eisenberg. Do you reeall that anybody in par- 
ticular had ealled the meeting? 

A. No, Iedon’t. 

@. Was anybody present at the meeting from the 
Apparel Manufacturers Supply Company, Mr. 
Abramson ? A. No. 

Q. Do you recal} at that time whether the Con- 
mar Fastener Company was selling its zippers at 
a verv low price in the Pacific Coast market? 

A. No, their price was similar to—around the 
price of Talon, but they did have some closeouts, 
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(Deposition of Isadore O, Napp.) 
or they [7] called it seconds, where they gave a 20 
per cent, diseount. 

Q. Was there a diseussion at the meeting about 
prennum sates and discount sales of zippers ? 

A. I think that was brought out at the meet- 
ing by either Mr. Lipson or Mr. Eisenberg, maybe 
myself. I’m not. quite sure. 

Q. Well, do vou recall making any statement. to 
the Talon representatives that Talon in effect was 
making a premium sale by giving publicity in news- 
paper advertising to their large customers? 

A. Would vou mind repeating that? 

(Reeord read as follows: 

“Q@. Well, do von recall making any statement 
to the Talon representatives that Talon in effeet was 
making a preminm sale by giving publicity in news- 
paper advertising to their large eustomers ?”’) 

The Witness: There was a discussion about that. 
T dont know who made that statement, but it was 
pointed out to the Talon people that advertising for 
different eustomers does bring a reduetion in price. 
That was pointed out, but T ean't recollect by whom. 

Q. Well, do you reeall whether the Talon rep- 
resentatives made any complaint about premium 
sales or discount sales? 

A. No, I don't reeall that 

Q. Do vou reeall prior to that meeting what [8] 
price you were selling 7-inch zippers at? 

A. I believe it was around 5.50 a hundred. 
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CG. 5.50 a hundred? A. Yes. 

Q. Now, do you remember what Talon was sell- 
ing its pin lock zipper at? 

A. I think it was 5.90 if I’m not mistaken. 

Q. And did you at that time reduce your price, 
prior to the meeting ? A. Oh, sure. 

Q. Do you recall how mneh you reduced it? 

A. No, at that time I think we were stil] 5.50. 

Q. Now, the other gentlemen present at the mect- 
ing had something to say, too, about the subject 
under disenssion, didn’t they? 

A. Oh, yes, they did. 

Q. Do you reeall what Mr. Eisenberg said? 

A. It was also a general conversation about the 
Wilzip situation and what they are going to ae- 
comphish by bringing it out here. It wouldn’t make a 
bit of differenee what the priee was going to be, 
I mean we would still have to be in the business and 
we would have to undersell the Talon produet be- 
eause of the advertising they splashed for their eus- 
tomers; and Mtr. Eisenberg tried to pin down the 
Talon outfit, what they intended to do about it, 
and there was no reply from them; and finally I 
got angry beeause it [9] is kind of silly trying to 
pin aman down to something when you ean’t really 
do anything; and after an hour’s conversation down 
there going around a eirele, I said, ‘‘Fivst of all, yon 
are dealing with an outfit that is a national outfit 
and the gentlemen sitting over here are just little 
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serews ina big machine. They cant tell vou: what 
the policy is going to be, but as long as vou are 
going to behave yourselves and not try to undersel] 
the Talon people to too large an extent | don't 
think they are going to bring out the Wilzip.’ 

T said that and they were just sitting there like 
dumbbells. 

Q. Who vas that? 

A. Mr. Jager and Mr. Detweiler. 


Q. Did vou make any statement as to what you 
would do if the Wilzip zipper were introdueed on 
the Pacific Coast market ? 


A. T did. I said the same thing, ‘It makes no 
difference what vou are going to sell the Wilzip 
for, we will have to undersell you on account of 
the advertising and the name.” 

Q. Did the Talon representatives or either of 
them make any statement that they wouldn't bring 
the Wilzip zipper to the Coast, wonldn’t introduce 
it to the Coast market? 

AS No, not that T know of. [10] 

Q. Well, did they make a contrary statement, 
that they would? 

A. They didn’t say either way. 

Q. But they did say it was being considered 2 

A. They tried to impress upon us that Wilzip is 
heing sold in the East and so far they didn't bring 
it out here and they don’t know what to do about it. 
IT mean, they may if they are foreed to do it. 
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Q. Do you remember at any time prior to the 
meeting a reduetion in the price of Talon pin lock 
zippers to $5 a hundred? 

A. There was none prior to the meeting. T think 
it was $5.90 at that time or 5— 5.90 I believe. I 
think that reduction eame later. 

Q. Do you know what their automatic shder 
price was ? A. A half eent more. 

Q. You are not eonfusing the priee of the pin 
lock with the price of the automatic slider at that 
time? 

A. No. There always was a variation from a 
eent to a half a cent between the pin loek and auto- 
miamealock. 

Q. Did Mr. Jager say anything about not being 
opposed to the sale of the zippers by other mann- 
faeturers at 4.50 a hundred? 

A. No, I don’t believe that Mr. Jager made any 
statement as to prices, but he did say he was not 
opposed to [11] the independent fellow being about 
a half eent under them in view of their advertising. 

Q. Do you know what the Wilzip zipper sold for 
in the East at the time of the meeting, or just prior 
to that? 

A. J heard all kinds of rumors around four 
cents, 4.2 or something hke that—the 74-inch. 

Q. That is right. 

A. The rumors extended to even 2.75, 

Q. That is $2.75 a hundred? A. Yes. 
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Q. Did you make any statement to the effeet that 
you would sell vour 7-inch skirt zippers as low as 
two cents if a priee war occurred ? 

A. No, 7 didn't say that. T said it wouldn't make 
abit of difference what they sell their fasteners for, 
T would still undersell them. 

Q. You are appearing to testify today pursuant 
to a subpoena served upon vou; is that correct? 

oe hat is meh. 

Q. And hefore coming here have you had any 
discussion with anybody about giving vour testimony 
today, making a deposition ? 

A. Yes. Mr. Lipson was in to see me a couple 
of weeks ago, and T told him T didn’t think T eould 
do him any good with my testimony here today, be- 
eause all T intend to do is tell the truth. [12] 

Mr. Graham: T’m going to make a note on the 
reeord that T move to have that last part of the 
answer stmeken out. It is unresponsive. 

Q. (3y Mr. Graham): Did you have any discus- 
sion with anybody representing Talon ? 

A. No, TI did not. 

Q. You haven’t talked with anybody m the Talon 
organization, or with their attorneys? 

A. No, sir, 

Q. Your firm, the Roxy Company, is in ecompeti- 
tion with Union Slide Fastener in the zipper bus- 
iness; isn't that correct ? A. That is right. 

Me. Graham: I think that is all 1. have to ask. 
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Cross Examination 

Q. (By Mr. Lyon): Mr. Napp, a eouple of the 
previous witnesses have referred to what they term 
a wiseerack that you made at this meeting to the 
effect that if you found it necessary you would put 
a gold nugget in each box of zippers. 

A. That is true. 

@. And you reeall making such a remark? 

Aa iat ie) tie lite 

Mr. Lyons Vhat is all 

Mr. Graham: ‘That is all. The same stipulation, 
that the deposition may be signed before any Notary 
Pubhe [13] 

Mr. Lyon: So stipulated. [14] 


/s/ ISADORE 0. NAPP 


Subseribed and sworn to before me this 8th day 
of Deeember, 1952. 


[Seal] /3s/ FLORENCE J. FARNSWORTH, 


Notary Public in and for the County of Los An- 
geles, State of California. My Commission ex- 
pives Mareh 22, 1955. 


[Endorsed]: Filed Dee. 10, 1952. 
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DEFENDANT'S EXHIBIT “AM” 
[Title of District Court and Cause.] 


DEPOSITION OF JOHN T. ITAVEKOST 


Appearanees: William C. McCoy, Esq. Evans & 
McCoy, Esqs. Bulkley Building, Cleveland 1, 
Ohio, and Ralph Te. Meeeh, Esq. Meadville, Penn- 
svlvania, Attorneys for Plaintiff. William J. Gra- 
ham, Esq. 12 East 41st Strect, New York, New 
York, Attorney for Defendant. 

Deposition of John T. Havekost, a witness of law- 
ful age taken on behalf of the defendant in the 
above entitled cause, wherein Talon, Tne. is the 
plaintiff and Union Stide Fastener, Tne. is the de- 
fendant, pending in the District Court of the United 
States, Southern District of California, Central 
Division, pursuant to the notice hereto annexed, be- 
fore Solomon H. Halpern, a notarv publie in and 
for the County of New York, State of New York, 
at 12 Mast 41st Street, New York, New York, on. 
the 27th day of November, 1954. [1]* 

Mr. Graham: Deposition taken pursuant to no- 
tice served upon the plaintiff’s attorneys on Octo- 
ber 29, 1954, providing for the taking of the deposi- 
tion on November 13, 1954. Sinee, the taking of the 
deposition has been adjourned by mntual consent 
of the attorneys for both parties to November 27, 
1954, at 10 o’clock a.m., at the place designated in 
the notice. 


* Pace numbers appearing at top of page of Original Depo- 
sition of Record. 
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It should be noted on the record that the deposi- 
tion of the witness, John T. Havecost, was previ- 
ously taken in this proceeding, but that the sten- 
ographer who took said deposition never did pro- 
duce a transeript thereof, rendering it necessary to 
retake the deposition. 


JOHN T. HAVEKOST 
a witness named in the annexed notice, being of 
lawful age, and being first duly sworn in the above 
eanse, testified on lis oath as follows: 


Direct Examination 

Q. (By Mr. Graham): Will you please state 
your name and address? 

A. John T. Havekost, 33-30 149th Place, Flush- 
ing, Long Island. 

Q. Mr. Havekost, what is your present occupa- 
tion? 

A. JT am what is termed a checker of mechani- 
cal engineering drawings. [2] 


Q. For what firm? 

A. Reeves Instrument Company. 

Q. That is your title, checker of —— 

A. Cheeker of engineering drawings. 

Q. How long have you been employed in that 
eapaeity ? A. Two years. 

Q. What was your occupation previons to that? 


A. Previous to that I was a designer of auto- 
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matie and high speed machinery, mainly zipper ma- 


ehinery. 
Q. Was that fer the Reeves Tnstrument Com- 
pany ? A. 20. 


Q. Will you state what company that was for? 

A. Well, there were several companies. To begin 
with, it was for the Zenith Development Company, 
U.S. Rubber Company, and Slide Lock Company. 

Q. Do vou reeall when von first went with the 
Zenith Company ? 

A. Well, I think sometime in ‘39. Oh, T should 
judge, Iet me see, if T can recall correctly, it must 
have been ahout November or Oetober of 1939. 

Q. For how leng were von employed by the 
Zenith Company ? 

A. Oh, I would say until 1941, T believe, if my 
memory doesn’t. fail me. 

Q. Was the correct. name of that company the 
Zenith Manufacturing Company ? 

A. Zenith Development Company. [3 

Q. While you were employed by that company, 
ean you state who the principal stockholder of that 
company was? 

A. Well, T don’t know who the principal stock- 
holder was, but the man that was in charge over me, 
that I know, was Mr. David Silberman. 

Q. Were you employed by Mr. Silberman when 
you took vour job with that company? 

A. Yes, I was hired by Mr. Silberman, if you 
want to eall it such. 
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Q. Will you state the circumstances under which 
you met Mr. Silberman and secured employment 
with the Zenith Development Company ? 

A. Well, he came—I used to have an engineering 
office at 154 Nassau Street, under the name of the 
Havekost Engineering Company, and through a 
mutual friend, he was brought to me for me to do 
some work for him, which I did, and later on it 
developed into him asking me to close my office and 
come with him. 

Q. What was the nature of the work that you 
did for him before you were employed by Zenith ? 
A. Designing parts of machinery for zippers. 

Q@. When you left the Zemth Manufacturing 
Company, what company did you go with? 

A. I went with Shde Lock. 

Q. Who was in charge of the work of the Shde 
Lock Company? 

A. A party by the name of Max Lange. [4] - 

Q. How long were you with the Shde Lock 
Company ? 

A. J was with them, I think, to the end of 748, 
I’m not sure. I don’t recall the actual date. Maybe 
44. T was with them approximately two years, I 
think. 

Q. I show you a document which is a copy of 
what appears to be an assignment, bearing the sig- 
nature of Max H. Lange, and eall to your attention 
that the date on.that document is December 8, 1948, 
and ask you if that refreshes your recollection as 
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to the period vou served with the Slide Lock Cor- 


poration ? A. Treeall signing this. 
Q. Do you recall having signed the original of 
this document ? A. Yes. 


Q. To whom did vou deliver the original of this 
document. ? 

A. 1 think that the omginal document was de- 
fivercd tov Br. Davis, if Ioam not mistaken. 

Q. Was he an officer of Shde Lock? 

A. Vhat I don't know. See, T was no longer 
eonneeted with Slide Lock when that was signed. T 
had left shde lock, T think it was °44, the early 
part or the latter part of “44, ?m not sure. 

Q. Do you reeall, Mr. Havekost, having pro- 
duced this document at the taking of vour deposi- 
tion in December of 1952, in the Sanford Hotel in 
Flushing, New York? 

A. T was never in the Sanford Fotel. [5] 

Mr. Burkitt: January 3, 1953. 

The Witness: T don’t reeall being in the Sanford 
Hotel. 

Q. You don’t reeall having given a deposition 
before in this proceeding? 

A. I think T gave a deposition out in Jamaica. 

Q. If vou reeall, we met in Jamaiea, and in 
order to have more adequate quarters to take the 
deposition, we drove over to the Sanford Tfotel? 

oe That’s 1eht. 

Q. Do you reeall having produced this docu- 
ment at that time? 
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A. Well, you have it. I must have produced it. 

Q. It bears a notation ‘Defendant’s Exhibit 2 
For Identification,’? with the signature of Helen 
Jean Paul, and I offer it for identification as De- 
fendant’s Exhihit 1 for identification on the taking 
of this deposition. 

(Document dated December 8, 1948, marked 
Defendant’s Exhibit 1 for identification.) 

Q. I show’ you another document, Mr. Have- 
kost, which appears to be a copy of an affidavit 
made by you, which bears some pen and ink nota- 
tions in the margin and in the body of the docu- 
ment, and ask you if you recognize that document? 

A. That refreshes my mind; yes, sir. 

Q. Do you reeall having exeented the original 
of that document? [6] ie ce 

Q. Is the handwriting on this copy your hand- 
writing? A. That’s my handwriting. 

Mr. McCoy: All objected to as leading. 

Q. There is some handwriting on the document. 
Will you state whether or not that is your hand- 
writing? A. Itis. 

Q. Do you recall to whom you delivered the 
original of this doenment? 

A. That I believe was delivered at the same time 
this other document was that you have. It was in 
Mr. Lange’s office, there, to Mr. Davis. I believe it 
was at the same time, if I recall correctly. 

Mr. Graham: I offer this document as Defend- 
ant’s Exhibit 2 for identification. 
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Mr. MeCoy: Tt is not offered, is it? 

Mr. Graham: Fer identifieation. 

Mr. McCoy: Are vou offering the docunent, or 
are vou merely marking it for identification ? 

Mr. Graham: Tm offering it for identification. 

Mr. McCoy: Objection. May T see the document. 
Objected to as self-serving statement so far as the 
matter appearing on the face of the document. is 
eoneerned. No foundation has been laid for the ma- 
terial set forth in this document. Tt is further ob- 
jected to because the witness is present, and this 
written paper, Defendant's Exhibit 2, is [7] not im 
support of any oral testimony given by the witness, 
and is setting forth material that is verv leading 
in character, and the witness has established no in- 
dependent recollection of the statements of the doeu- 
ment in this proceeding. And the data stated in the 
document, and the date of the document is after 
the issuance of the patent in suit, 2,437,793. 

(Affidavit marked Defendant’s Exhibit 2 for 
identifieation. ) 

Q. After vou left the employment. of the Slide 
Lock Company, what position did you take, with 
what company? 

A. J went with the U. 8. Time. 

Q. U.S. Time corporation? we 1 CS: 

Q. What was the nature of your duties there? 

A. Designing automatie machinery. 

Q. Would that machinery have anything to do 
with the manufacturing of zippers? Ave Selick 
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Q). After you left the U. S. Time Corporation, 
did you work for any other eompany before you 
went with the Reeves Instrument Company ? 

A. Yes, T worked for what they term a jobbing 
engineering eoneern. JT worked for them three 
months. Let's see if I ean reeall the name. I think 
it’s the Allied Drafting Service, [8] I’m not sure. 
After that I worked for U. 8S. Rubber. 

Q. What was the nature of your duties at the 
U.S. Rubber Company ? 

A. Designer of a high speed automatie zipper 
machine. 

Q. How long were vou with the U. 8. Rubber 
Company ? 

A. I was with them approximately a year and a 
half. 

Q. Then you went with the Reeves Instrument 
Company ? A. No, then I went west. 

Q. Did you take a vacation 

A. I took a vacation, that’s in¢ht, 

Q. After you had had your vacation, you went 
with the Reeves Instrument Company ? A. No. 

Q. Will state where you went? 

A. JT went with the Devenco Company. They are 
an engineering firm that does special design work 
for companies that want work done. 

Q. Do you hold a degree in engineering? 

AD No: 

Q. What line would you say your entire busi- 
ness experience has been in? 
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A. ‘The mechanical field. 

Q. When vou were employed by the Zemth De- 
velopment Company, did you have a contract with 
that company ? A. F didiepoi 

Q. Was the contract in writing? 

oe li was. 

Q. Do you have any evidence of that contraet at 
the present time? 

A. T don’t know. J may have it at home, I’m not 
sure, After all this stuff, and the vears that have 
passed, T might have destroyed it as not. bemg essen- 
tial any longer. 

On ison do find a copy or such contizet, will 
you produce it as part of your testimony ? 

Mr. McCoy: Objeeted to, unless the witness will 
be reproduced to make it a part of his testimony. 

bir. Graliam: Can we agree, then, that if he 
should find sueh contract, we'll adjourn the taking 
of his testimony? 

Mr. MeCov: We would like to see what he pro- 
duces, 

Mr. Graham: We'll resume the taking of his 
testimony at that time? 

Mr. MeCov: Let's see what he produces to see 
whether we ean let that doeument in. But it can’t 
be a part of the testimony unless it be produced 
during the taking of testimony. Ts the witness now 
testifying under subpoena duces tecnm ? 

My. Graham: No, he is not. 
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Mi. McCoy: He was at the prior hearing, was he 
not? 

Mr. Graham: That’s right. [10] 

Ma. McCoy: And the witness was then mnable to 
produce such a document, isn’t that true? 

Mr. Graham: That is correct. No such doeu- 
ment was produced at the taking of the first depo- 
sition. 

Q. Do you reeall the terms of your contract with 
Zenith Development Company ? 

A. No, I can’t reeall the exact terms. It’s been 
so long ago that I ean’t recall them. All I know is 
that I had a contract that protected me whatever I 
developed. 

@. Were you hired for any specifie purpose? 

A. Specifie purpose in what way, the design of 
special machinery or zipper machinery ? 

@. Yes. 

A. Yes, I was hired for that purpose. 

Q. What was the particular type of machine 
that you were hired to design? 

A. I was hired to design a machine that would 
cut from the strip, rather, a strip of material, that 
is, metal, which had formed on it what von might 
eall certain tits that formed the head of a zipper 
unit. It was fed into a machine to be cut off and 
attached to the tape. That was the purpose of the 
machine, 

Q. When vou entered the employment of the 
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Zenith Company, were any simlar machines exhib- 
ited to you? ne No, 

Q. Had you been familiar with zipper manufac- 
turing [LI] maelninery prior to vour employment ? 

A, Well, I had a working knowledge of it back 
in 1938. But beyond that, why, 1 cant say that I 
did anything with it. 

Q. Were you familar in general with zipper 
manufacturing machines ? , 

A. Twas familiar with, oh, two types, yon might 
say. 

@. What were those types? 

A. Well, one was the pre-worked metal strip, 
and the other was the punching die job which 
stamped out the units, which were hopper fed. 

Q. Were you told at any time by Mr. Silberman 
that he wanted to develop a maehine that would not 
be an infringement of the Conmar machine? 

A. Well, he asked me could T probably produce 
something, and T told him I could. 

Q. What did vou do along the lines of produe- 
ing such a machine? 

A. Well, T developed a machine using a princi- 
ple of the automobile engine. 

Q. Can vou state what that prineiple was? 

A. Well, that principle was connecting vonr 
rods which were hooked onto your punchers with a 
crankshaft for raising and lowering and cutting off 
the element, and it produced two slides operated 
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from the same movement, which clamped the unit 
to the tape. [12] 

Q. Was that what yon would eall a punch bloek 
construction ? A. You eould call it that. 

Q. Did Mr. Silberman discuss the work you 
were doing and point out any problens that he 
wanted to have solved? 

A. Well, Ma. Silberman didn’t have too mueh 
instruction what to do with it. He Ieft me on my 
own. 

Q. Did Ma. Silberman indicate to you m any 
way that he had been working on the problem of 
developing a new machine ? 

A. Not that I know of. 

Q. Did you familiarize yourself in any way with 
zipper machines that were already in existenee, 
either by studying the machines themselves or draw- 
ines of the machines? 

A. Well, 1 mainly studied fiom drawings or pie- 
tures of machines. I didn’t see any machine what- 
soever. 

Q. Did yon, as the result of your work for 
Zenith Development Company, develop any ma- 
chine such as you were hired to do? 

A. Yes, I did. 

Q. Do you recall when von completed that de- 
velopment ? 

A. I think it was when the machines were built 
or while I was doing the engineering. 
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Q. When did you complete your engineering 
work ? 

A. The engineering work was completed m the 
camiy part of 1939, six months after 1 had taken 
the joh with Mi. Silberman. 

Q. 1 refer von again to Defendant's Exhibit 2 
for identification, [13] which refers to vour employ- 
ment by Zenith Manufaeturing Company from De- 
eember 1939 to February 1953, and ask you if that 
refreshes your recollection as to the date on whieh 
vou completed vour engineermg work ? 

A. Yes. The engineering work was completed im 
1940, aronnd the end of Anegust, the early part of 
October—Septemher. 

Q. Do vou know whether or not a mache was 
built ? A. Yes, the machine was built. 

Q. Tn accordance with your engineering work 2 

A. Right. 

Q. Did you prepare drawings? 

Mv. McCoy: All objeeted to as leading. Let the 
witness tell what he did. 

Q. Did you prepare any drawings ? 

A | eS: 

Q. What did you do with those drawings? 

A. They were sent to a firm to built the parts. 

Q. Do vou reeall the name of that firm? 

A. It’s in Miami. T think it’s the Southern Engi- 
neermg Company in Miami, Florida. 

Q. Did you send vour drawings to that company 
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on your own responsibilty, or were you directed to 
do so by anyone ? 

A. I was directed to do so by Mi. Silberman. 

Q. Do you know whether ov not the parts were 
made ? A. They were. [14] 

Q. Do you know what happened to the parts? 

A. Yes. They were shipped to the Hared Manu- 
facturing Company of Philadelphia, who, in turn, 
assembled the machines. 

Q. Did you at any time visit either of those 
companies ? Ay Shee 

Q. Did you have any discussion with any of 
their representatives with respect to the machine or 
the parts of the machine? 

A. In veference to the parts of the machine, yes. 

Q. Did you have any part in the erection of the 
machine ? 

A. Only to issue instrnetions how to go about it. 

Q. Did you see the machine when it was con- 
strueted ? As Ida 

@. Did you see it in operation? A. VL did? 

Q. Durmg this period while you were doing 
engineering work on a zipper manufacturing ma- 
chine, did you at any time consult with a patent 
attorney ? 

A. In regards to what, to patenting the ma- 
chine? 

Q. In regard to patenting the work you were 
doing? 
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A. No, that was simply up to®Mr. Silbemin. 
T spoke to Inm about it. 

Q. You did discuss it with Mr. Silberman ? 

A. Yes. 

Q. Did he ask vou for any written information 
coneerning vour work ? [15] 

A. No, he had the drawings, and | explained to 
him what I thought had patentable matter m it. 

Q. Did he ask vou questions about it? 

A. He might have during the course of conver- 
sation. 

Q. You yourself did not visit any patent attor- 
ney or discuss the matter with any patent attorney? 

Neto. 

Q. Did von discuss the patenting of the machine 
with Ma. Silberman ? ay Males 

@® Whatedid be say with regard to that? 

A. Well, he just let it hang fire. He didn't give 
me any definite answer about it at all. | 

Q. While you were with the Zenith Company 
doing this work, did you receive a salary ? 

Newel did. 

Q. Did you receive any additional compensa- 
tion? eyo did: 

Q. What was the nature of that compensation ? 

A, ie, I dont know wiiat vou can eal it, 
whether it was a bonus or an actual outright receipt 


for some royalties or something for the machines. 
That T don’t know. 
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Q. Do vou recall when you began to receive ad- 
ditional compensation ? 

A. Tt was more or less around the Holidays. 

Q. Of what year? 

A. It must have been around the end of 1940, 
T think. 

Q. Was that after vou had eompleted your engi- 
neering work on the machine that vou designed? 

A. <And after they were running, ves. 

Q. After the machines were operating? 

A. Yes. 

Q. Was that additional compensation paid in | 
one lump sum or was it periodie compensation ? 
It was paid in one lump sum. | 
Do you reeall how much that was? 
I’m not sure. No, I don’t reeall. | 
Do you recall when you received it? 
J think it was around the Holidays. 
Of what year? A. Of 1940. 
You stated before, Mav. Havekost, that you 
were employed for the purpose of building, of de- 


QOPoroar 


signing a high speed zipper manufacturing ma- 
ehine, and you said something about applying an 
automotive principle to the construction of the ma- 
eline, Did the machine that vou designed have that 
construction ? eee did: 

Q. Can you state in general terms what the 
principle of the machine was? 

A. Well, it had a elosed erankease in which 
there was a [17] drive shaft in it, and hooked onto 
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the drive shaft. was connecting rods wlich operated 
a plinger lke a piston. The connecting rods were 
readily detached from the piston. And that’s the 
principle T nsed. 

Q. After the machine was constrneted and you 
saw it operate, did it perform the fimetion for 
which you had designed it? Wedd: 

Q. Do yon reeall the direetion in which the 
power delivery of the machine that von designed 
was given when the machine was in operation? Was 
the power delivery vertical or was it horizontal? 

x. Wertreal 

Q. Do von reeall how many reciprocating parts 
that machine had ? 

A. Well, I shonld say all told, the main reeipro- 
eating parts amounted to approximately twenty, 
twenty-five. 

Q. Do von recall what some of them were? 

A. Well, the ratchet feed was one. The clamping 
of the units was another. The movement of the ram 
or pnuch was another. And the feeding of the mate- 
rial was another. 

Q. Where was the souree of power for moving 
all these reciproeating parts ? 

A. There was a motor strapped, rather mounted 
nnder the machine proper. [18] 

Q. Were the parts connected in any way, the re- 
ciprocating parts? 

A. Yes, they had to be connected as a init. 

Q. And to what were they connected ? 
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A. To the drive shaft. 
Q. Did the drive shaft operate all of the recipro- 


eating parts? 5: Came ivan elite 
Q. Did the machine that you designed have any 
effect upon vibration ? A. Jn what way? 


Q@. Was the vibration considerable, or was it 
just a limited vibration ? 

A. The usual vibration of a machine of that 
type. 

Q. Do you reeall whether the pnnching opera- 
tions of that machine were all operated by one part, 
or whether there were several parts ? 

Mr. McCoy: Objection. There has heen no testi- 
mony as to any punching operation of this machine. 

Q. Did this machine that you designed involve a 
punching operation ? A. It did. 

My. McCoy: Same objection. 

Q. Ifow were those punching operations actu- 
ated ? 

A. Through the crankshaft and connecting rods. 

Q. When did von sever vour connection with the 
Zenith Development Company ? 

A. Well, approximately, I think it was in 42 
sometime. It might have been “43, Im not definitely 
sure. It was after the war when we couldn't get any 
more material. 

@. After the war started ? 

A. After the war started. I thmk we went into 
it in 741, and it came to about “42 until it caught up 
to us, and it was in 742, 743, sometime in there. 
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Q. What kind of work were you doing after you 
had designed this machine that we have been talk- 
ing about? A. With Silberman ? 

QO: Phat’s geht. 

A. Well, I was supervising the construction, and 
also watching the material and taking eare of little 
odds and ends that might pop up. 

Q. You were supervising the construction of the 
machines ? ee Coimreet. 

Q. According to the design that you had devel- 
oped ? A. Gotreat. 

@. Do you know how many such machines were 
constructed ? 

A. Oh, approximately, I think there were six, 

Q. Were those machines sold, or were they used 
by the Zenith Development Company? 

A. That T don’t know. After the Zenith Devel- 
opment [20] Company had them built, and all that, 
T don't know what arrangement was made with the 
companies that used them. 

Q. J show vou, Mr. THavekost, a copy of United 
States Letters Patent, No. 2,437,793, issued to D. 
Silberman, and ask you if you are familiar with 
that? 

Mr. McCoy: Objection. This is the patent in 
suit. The witness is an engineer and capable of mak- 
ing his own drawings. My recollection of the former 
proceedings is that the patent itself was shown to 
the witness and he was asked leading questions 
about the type and kind of machinery that he de- 
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veloped as compared with the drawings and there 
is no foundation laid as to any machine of that 
eharacter thus far mn this examination. It’s an ex- 
tremely leading form of testimony. All the doeu- 
ments produced are subsequent to the issuanee of 
that patent, and no drawing ts produeed made by 
the witness, no specific machines identified. The wit- 
ness is not. qualified as a patent expert. 

Q. Axe you familiar with that patent, Mr. Have- 
kost? 

A. J have read it over and went through it. If 
you call that familiar, yes, to that extent. 

Mr. Graham: T'll offer that for identifieation. 

(U. S. Letters Patent No. 2,437,793, marked 
Defendant’s Exhibit 3 for identification.) 

Q@. Mr. Havekost, do von have in vour posses- 
sion any [21] drawings that you made of the ma- 
ehine you designed for the Zenith Company ? 

A. I may have, I’m not sure. I have heen 
eleaning up after ten or fifteen years after working 
on those things, cleaning up my records. T might 
have cleaned it out. I wouldn't say definitely I 
have it. T can look and see if T can locate them. 

@. Did you at any time make a claim that you 
had invented the machine deseribed and claimed in 
the Silberman Patent, No. 2,437,793 ? 

Mr. McCoy: Objection as leading and irrele- 
vant, immaterial, no foundation laid. 

The Witness: Do you want me to answer? 
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Q. You may answer the question. He has noted 
his objection. 

A. 1 made a ¢lain as to some of the things in 
the patent, ves, as riding on my original design. 

Q. Do vou reeaH what parts of the patented 
machine vou claimed you had invented ? 

A. Well, T think the mechanism of the connect- 
ing rods operating the punch or ram, the feasibil- 
itv of disconnecting them very readily for repair 
work. J think the erankease, self-contained ot], and 
Wl) thatthe dtive shaft. Theis all 1 i@eall inst 
now. 

Q. In Defendant's Exhibit 2 for identification, 
there is a statement reading as follows—— [22] 

My. MeCov: Objection. It’s an attempt to dis- 
qualify vour own witness by reading from a sclf- 
serving statement heretofore marked for identifica- 
tion only, and a statement made after the Silber- 
man patent had issned, and long after the prior 
work done by the witness had been completed. 

Mr. Graham: Pm not offering the testimony for 
the purpose of discrediting the witness. Tm not 
asking the question for the purpose of diserediting 
the witness. 

Mr. McCoy: The witness has told his recollec- 
tion of what he contributed. What counsel is read- 
ing is something different. 

My. Graham: T think it should be stated on the 
record at this point that Mr. Henry L. Burkitt, 
attorney, is taking part in this proceeding to the 
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extent that he is conferring with plaintiff’s coun- 
sel in connection with objections to questions pro- 
pounded by defendant's counsel. 

The objections have been noted, and J’H proeeed 
with the qnestioning. 

Q. Mr. Havekost, in Defendant’s Exhibit 2 for 
identification, a statement is made: ‘‘T had had 
special traimng and vears of experience in automo- 
tive work and had developed the idea for a zipper 
¢ehain machine which worked on the prineipal of 
an automotive engine incorporating a crankease, 
erankshaft and automotive type connecting rods 
arranged to support and operate the ram.” [23] 

Was that statement true, Mr. Havekost.? 

A. Correet. 

Q. At the time yon made it? A. It was. 

Q. In the same doeument, Defendant's Exhibit 
2 for identification, the statement is made: “I never 
at any time signed over any patent rights or any 
exclusive mghts to use that type machine either to 
Silberman or firms he was connected with, or to 
any other person or company, and that J have al- 
ways maintained the right to use the machines as 
well as Silberman.”’ 

Ts that a trne statement, Mr. Havekost? 

A, That’s a trne statement, to the best of my 
knowledge. 

Q. In the same document, Defendant’s ExInbit 
2 for identification, the statement is made: “J was 
told by Silberman that it was his desire that no 


Union Slide Fastener, Inc., a corporation 1499 


Defendant’s Exhibit “AM”—(Continued) 

(Deposition of John 'T. Havekost.) 

patent be applied for on this machine, Tt is only 
within the past two months that | have learned that 
Silbemnman applied for the patent £2-437-793 which 
is also iny first knowledge that Silberman ever 
elaimed to have invented the machine. 1) was 
greatly surprised to learn that he claimed to be 
the inventor of this machine which he, in 1941 and 
1942 acknowledged to have been invented by me 
and for the use of which he paid me royalties then 
aid later.” 

Q. Was that a true statement, Mr. Havekost, 
when you made it? 

A. Yes, when I made tt, if was a truce statement. 

Q. Did Mx. Silberman acknowledge to you that 
you were the inventor of the machine that you have 
described in vour testimony, in 1941 and 1942? 

A. Well, verbally I don’t think you could call it 
such, but in as much as he didn’t ask for a release 
from me after my telling him it had patentable 
matter, I assumed that it was acknowledged that 
T was the inventor of it. 

Q. In the same doerment, Defendant’s Exhibit 
2 for identification, the statement is made: ‘A con- 
struction ineorporating the idea of closing jaws 
heing operated directly by the ram, was invented 
and developed by me during 1943." 

Mit MicCoy: Where is that taken from? 

Mr. Graham: Defendant’s ExInbit 2 for identi- 
fication. 

MirvewiceCoy: What part? 
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Mr. Graham: Here (indicating). 

Q. Was that a true statement when you made 
it, Mr. Havekost ? Nes. elle 

Q. Is it still a tre statement, Mr. Havekost? 

A. Its still w 4rue statement, 

Q. To whom did yon make this claim? 

A. Well, that was made, I believe, when I made 
that statement to Mi. Lange. 

Q. That's Mr. Lange of Shde Lock Corpora- 
tion ? jee esn [25 

Q. I show you Defendant’s Exhibit 1 for iden- 
tification, and ask you if at the same time or ap- 
proximately the same time that vou made that 
elaim, vou exeeuted an assignment of your rights 
in the Silberman patent to Mr. Lange? 

A. Well, I read this before. “Wes, thats ouput: 

Q. After you left the employment of the Zenith 
Development Company, did you have any further 
eontact with Mr. Silberman ? 

A. Jn regards to what? 

Q. With regard to your claim that you had in- 
vented part of the machine which he had patented? 

A. Not until this question with Mr. Lange eame 
up did T have any further 

Q. Did you after this question with Mr. Lange 
eame up have any contact with Mr. Silberman? 

A. Yes. 

Q. Did he contact you or did vou contact him? 

A. Fe contacted me through Mr. Lange. I 
don’t recall] him contacting me directly. 
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Q. Did you have any discussion with My, Sil- 
berman or any meeting with him regarding this 
matter ? ve, 20: 


Q. Did vou have any meeting with any repre- 


sentative of My. Silberman ? RD Noy T didi t: 
Q. Did vou sign any document after these docu- 
ments? [26] fees cide 


Q. De von reeall when that was? 
A. A doeument was stgned in “48. Oh, it might 
have been six months after, or something, that 


Q. Would it have been sometime m 1949? 

aA. It may have been. 

Q. Do vou reeall what that doenment was? 

A. Yes, it was a signing of a release of my 
elaim against this patent. 

Q. How did it happen that vou signed that re- 
lease? Did you talk to anybody before vou signed 
it? Did vou meet with anybody before vou signed 
it? i NO; 

Q. Was the document sent to vour home, or did 
you go someplace to sign it? 


A, I went to the office of a lawyver—what was 


his name again? Tt was a lawyer retained by Mr. 
Silberman, I think. Oh, I’ tell you the man. It 
was the lawyer that defended that communist girl 
when that case came up. 
Oe relubald Malmer ee elas, 
Q. How did you happen to go to his office? 
Were you requested to go there? 
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A. [ was requested to go. 

Q. By whom? [27] 

A. | don’t recall those things. I don’t recall 
who it was. 

Q. You went to lis office as a result of a re- 
quest made to you? A. Yes, 

Q. Had you seen the document that you signed 
before the day you visited Mr. Palner’s office? 

A. No. 

Q. Did you read the document? 

A. I vead it, as fer as 1 can reeall cnr 

Q. Was any consideration paid to you for sign- 
ing that document? A. There was. 

Q@. You stated that prior to signing that docu- 
ment, you had had no contact with Mr. Silberman? 

A. Not that [ ean recall: 

Q. After you left the Zenith Company 

A. Yes. 

@. Had you had any eontact with My. Silber- 
man since that time? NO: 

@. Have you discussed this matter with anybody 


prior to this examination and also on the deposi- 
tion taken in Flushing on January 3, 1953? 

A. T haven’t discussed it with anybody except 
informed the Missus that [ was going to these cases. 

@. When you signed the document in Mr. Pal- 
mer’s office, did yon have any disenssion with him 
about it? 

A. In regards to what? 
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Q. About sigmng the document or the reason 
for signing the doenment ? 

A. Well, the reason was plaily stated, to go 
to work and not make any clanns against this 
patent on the basis of my original design. 

Q. Did vou discuss this matter of the release 
before vou signed it with vour own attorney? 

ae Io cidnt havesme attomens: 

Q. Did you diseuss it with Max Lange? 

A. IT may have. IT wouldn't say definitely. 

Q. You don't reeall what the discussion was? 

“. 1 dont regal, no. 

Q. Do you recall by whom you were employed 
at the time vou signed the release? 

A. LT was employed—let me see—by the De- 
venco Company. 

Q. You had left the employment of Mr. Lange? 

A. J wasn’t emploved by Mr. Lange since “45. 

Mr. Graham: I'd like it to be stated on the ree- 
ord that I reserve the right to examine Mr. Have- 
kost further at a future time to be specified and 
upon due notice to the attorneys for the plaintiff. 

That’s all I have. [29] 


Cross Examination 
Q. (By Mr. MeCoy): My. Havekost, in the 
machine that was designed by you while at Zenith 
Development Company, that machine was intended 
to use wire that had the completely formed zipper 
elements in it, so that the wire could be fed into 
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the machine and merely have these elements cut 
off and attached to the tape, isn’t that correct ? 

A, Well, I don’t think you could call it a com- 
pletely formed element, but it was a formed ele- 
ment, that is, not complete. The completion was 
made when it was cut from the unit, from the strip 
of wire, let’s put it that way. In other words, the 
retaining part of the clement was formed in the 
wire. 

Q. Did it have recesses formed mn the edges of 
the wire? A. No. 

Q. Where the elements were cut off? 

A. No. 


Q. But the function of the machine was to cut 
off what we eall seoops in the zipper industry, the 
individual clements? vee Serelit: 

Q. And merely attach those to the tape, isn’t 
that true? A. Correct. 

Q. That was the same general operation that 
was carried on by the Conmar inachine at that 
HMC. was TO? Ax Lt wis. 

@. And the only thing done hy the ram of the 
machine was the eut off tool, was it not? [30] 

A. Correct. 

Q. When there was the necessity to resharpen 
or replace a punch, you removed the ram from 
the conneeting rods to sharpen or replace a punch, 
did you? 

A. Well, you removed a ram, what you might 
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eall a yam from the head which was fastened—the 
head was fastened to the conneeting reds and the 
ran was attached to the head. 

Q. Now, the closing jaws, the jaws for clamping 
the legs of the scoop or zipper clement to the tape, 
those jaws were operated from the crankshaft, 
were they? A. They were. 

Q@. Will von tell ns more of the nature of the 
years of experience mn antomotive work preceding 
your connection with the Zenith Development Com- 
pany, the nature of the work that vou did during 
that period? 

A. Well, L started out in the automobile busi- 
ness iu 1904 for the Locomobile people in their 
shops. Then [I went to the Lozier people and 
worked in the shops and in the test sheds with that 
crowd, 

From Lozier, J went with the old Snnith & Mab- 
ley, in New York City, as assistant to the shop 
supermtendent. Then, during that early period 
of the antomobhile game, why there were bankrupt- 
cies ever so often, they conldn’t seem to get the 
money, and Snnith & Mabley failed. 

Then T drove an antomobile privately as a chauf- 
fenur for a [31] while. Meanwhile, [ was studying 
at Cooper Union for an engineering degree, and I 
left the driving and went to work for the Interna- 
tional Motors. At International Motors, 1 was 
on the Board, helping to design the bulldozer truck, 
and when they moved to Plainfield, I was put in 
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charge of heat treating of steel and testing of the 
steels. In other words, T was head inspector. 

After they went into bankruptcy, I went to the 
Jones Speedometer Company on tooling for mak- 
ing their speedometer. After that, I went to the 
Norma Ballbearing Company as tool designer on 
their tooling. From there T took a chief drafts- 
man job with the Duplex Engine Governor Com- 
pany, who made governing devices for trucks, and 
so forth. After that coneern, I went with the 
Klein-Schmidt Electric Company as their design 
engineer and production man. From there T left 
and opened up my own office in 1920, 1919, and I 
was in that officee—I had my own business for 
twenty years, until after the crash, | closed up the 
office in 1938. From thereon, I have been knocking 
around, if you want to call it such. 

@. At the time you gave your prior testimony 
in these proceedings in New York, heretofore re- 
ferred to, you were testifying in response to a sub- 
poena, were you not? A. Yes. 

@. Have you a copy of that subpoena? 

A. Have I? [32] 


Q. Aes. A; No: 
Mr. McCoy: Has counsel a copy of the sub- 
poena? 


(Document produeed by counsel.) 
Q. In this subpoena dated December 9, 1952, 
you were requested to bring with vou all corre- 
spondenee, affidavits, assignments, records and other 
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data m any way relatmg to dealings between you 
and David Silberman and Talon, Ine., or its repre- 
sentatives, or the attomeys for either David Silber- 
man or Talon, Ine. with respect to machines and 
methods for manufacturing shde fasteners. 

Did yon make an earnest search to preduce the 
character of documentary evidence referred to in 
this subpoena? 

A. I did. T think I did bring them along with 
me. I’m not sure. Dnt T looked Ingh and low for 
them, and |] even looked this second time when Mr. 
Graham called me to see what IT could find. Some- 
how or other, I either misplaced them or threw 
them out, I don’t know. 

Q. But vou did have with you all the doeu- 
ments of every character that you conld find ? 

A. Right: at that time I heheve I did. 

Q. In your testimony, vou referred to other 
drawings that vou might locate. Have you tried 
prior to this examination to loeate such drawings 
as you could pertainmg to this machine we are 
talking about? [33] 

ee Sees] still am lookingwfor itaiWe are inw 
little bit of chaos at home. I had a son move in with 
me with a lot of furniture, and all that, and it’s 
pretty hard to find anything at the present time. 

Q. Have you heretofore shown any such draw- 
ings to Mr. Graham or to others connected with the 
htigation ? 

A. I have showed drawings similar to what I am 
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speaking of to Mr. Lange at the time when this 
question eame up of writing these agreements. 
Q. That was pricy io the present 


A. Yes, that was prior. 

Q. Your dealings with Ma. Lange had to do pri- 
marily with foreign patents, did they not? 

Ay Jt did, melt 

Q. It had nothing to do with the United States 
patent, isn t that correc 

A. That’s as far as I understand it; that’s witat 
it was snpposed to be. 

Q. Yonr attention has been ealled to matenal 
written along the side of the document marked De- 
fendant’s Exhibit 2, and reading: ‘‘A construction 
incorporating the idea of closing jaws being oper- 
ated directly by the ram, was invented and devel- 
oped by me during 1943.” 

What was the nature of the matter there re- 
ferred to? 

A. Well, I believe at that time I had read the 
patent of [384] Mr. Silberman, and T wanted it to 
be shown that the patent didn’t differ im no way 
as far as I could see from what T did with my ma- 
eine. 

Q. You mean that your machine was identically 
the same as the Silberman patent? 

A. That’s what I was having mference to, yes. 

@. During vour other testimony, you identified 
many drawings in connection with the patent with 
which you had no corresponding parts m your own 
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machine, did vou not? A. 1 might awe, ves. 

@. So there are many differences between your 
machine and the Silherman machine ? 

A. I would say so. 

Q. And the only similarities that you have 
talked about are in the application of the so-called 
internal combustion engine piston and erank ar- 
rangement in vour machine that yeu also notieed 
m the Silberman machine, isn't that correct ? 

a. ieht. 

Q. Now, in 1943, where were von working? 

A. In 1943, T believe T was working for Slide 
Loek Corporation. 

Q. But vou had long since left the employment 
of Mr. Silberman, hadn't von? 

A. Yes, sir. Well, 1 could say I Jeft the employ- 
ment of Mr. Silberman for about a year previous 
TomEleie ao.)| 

Q. Have you made any effort to locate anyone 
of these six Zenith machines that were made? 

A. Oh, T know where they are. At least wp to 
two vears ago, anyway. 

Q. Yon knew where they were when the testi- 
mony was given previously by vou in this proceed- 
ing? a, “Wes. sir. 

Q. Those machines used the principles of the 
Conmar process of first rolling the strip wire to 
form the projections and pockets in the clement 
prior to the entry of the metal into the machine? 

A. Only five of them did it that way. The other, 
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the sixth one, the metal was fed directly into the 
machine. 

Q. But that has been a modification of the ma- 
chine since you A. No, I destencdire 

Q. You designed that? AY Mest 

Q. But it was previously formed metal that was 
fed into the inachine, the sixth machine? 

A. Correct. 

Q. So that the only function of any of these six 
machines was to cut off, to shear off the zipper ele- 
ment and attach it to the tape? A. Yes. 

Q. In the industry, that was pretty much known 
as the [386] Conmar type machine, was it not? 

A. Correct. 


Q. Do you know of any threatened litigation or 
litigation between Mr. Silberman and Shde Lock 
during your connection with Shde Loek Corpora- 
tion? That was My. Max Lange's company? 

A. Max Lange’s company previously. Yes, well, 
when I worked with them, Mr. Lange had nothing 
to do with this tvpe of machine. Mir. Lange wanted 
me to design a machine for him, and im as much as 
the design, they wanted it similar to Mr. Silber- 
man’s, I refused to do it for them, in fact, figuring 
that Mi. Silberman and T had the first call on those 
machines. But T did design a machine for him 
which he didn't build. 

Q. Did you ever file appheations for letters pat- 
ent of your own, either in the United States or in 
foreign countries? 
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A. No, sir, because T figured that anybody that 
hired me, it was their prerogative te do it. 

Q. After you left the Zenith Development Cor- 
poration, did you communicate to Silberman any 
new ideas that vou might have on zipper-making 
machines ? ee NO, SU. 

©. (CBy"ih Wleech): *Mr. Havekost, what were 
the events leading up to the signing of this Defend- 
ants Mxhibit 2? 

A. ‘That's that contract with Lange; is that Ex- 
bit 2? 

Oe nits rielite [237 

A. Well, previous to when I signed this, Mr. 
Lange got in touch with me and asked me to visit 
him at his place of business. 1 went there, and he 
was the one who called my attention to the patent 
issned to Mr. Silberman, And he propositioned me 
to the effect that when I first went with him, I told 
him of my design with Silberman and I wouldn't 
co to work and give him a similar design. And then 
he showed me this patent, and T said a lot of that 
stuff is similar to what I originally designed for 
Silberman. Then IT pointed it out to him according 
to this affidavit. 

Q. Wasn't it true that he was building machines 
at. that time for David Silberman? 

A. That I don’t know. I couldn’t swear to it. 

Q. You have no recollection of any controversy 
between Lange and Silberman ? 
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A. No, I have no—at least I didn’t hear of any- 
thing at that time. 
No WiceCoys “Dini s all: 


Redirect Examination 

Q@. (By My. Graham): Mr. Havekost, you an- 
swered one of Mi. McCoy's questions, and said at 
the time you last testified in this proceeding, you 
knew where the Zenith machines built from the 
drawings made by voit were located. Will you state 
where those machines were located at that time? 

A. Five of them were Joeated at the Hared 
Fastener Company [88] in Philadelphia, and the 
other one was located at the Mayer Import Com- 
pany at Montreal. 

Q. Did you know for a fact that those machines 
were still there at the time von last testified ? 

A. Well, I knew definitely that they were at 
the Hared Fastener Conipany; that is, they were 
having machines still producing. I wasn’t at the 
plant. But as far as the Mayer Inport Company 
is concerned, I understand that Mr. Lasner, the 
owner of that company, had died, and there I 
wouldn't say that they were in operation. 

Q. You then didn’t know that these five original 
machines were at the Hatred Fastener Company. 
You just believed they were ? 

A. Well, let me see. Two years ago I was down 
to Philadelphia, and I met Mr. Hared, and T asked 
him how the machines were coming along. 

Mr. McCoy: Objected to as hearsay. 
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A, «And he said that his boy is in eharge of the 
place now, his two sons, and that the machmes were 
operating all night. 

Q. You didn’t see the machines? A. No. 

Q. You didi’t visit the plant? 

A, | didn’t visit the plant. 

Q. And you haven’t visited the plant of the 
Mayer Thnport Company ? A No, [380] 

Q. Yon also testified that one of the machines 
constructed from your drawings worked upon pre- 
formed metal strips, metal strips in whieh zipper 
elements had been preformed, and that that machine 
eut off the preformed strip and attached it to the 
tape, is that correet? 

A. Well, they all do that, all the machines do 
that from preformed metal. But as My. MeCoy said, 
the Conmar type, they preform the metal and wind 
it up on rolls, and then unwind it into the machine. 
That's the Hared Fastener stuff. While the one in 
Montreal, the metal is preformed and fed directly 
mto the machine. 

Q. The one at the Hared Fastener Company 
did the work on preformed metal or on metal that 
dida’t A. On preformed metal. 

Q. When the preformed metal was severed from 
the strip and attached to the tape, at the time that 
was done, was there any operation which also ecom- 
pleted the formation of the element? 

A. Well, if vou call the forming of the legs when 
it was ent off, that’s an operation. That’s what com- 
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pletes it. Otherwise, it can’t be attached to the tape. 
Q. So that there was some operation formed 
upon the preformed element in order to complete 
the formation of it? A. Correct. 
Mr. Graham: ‘Thats all. 
(It was stipulated and agreed by counsel for 
the respective parties that the signing of the 
foregoing deposition be waived.) [40] 


[Endorsed]: Filed January 17, 1955. 
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geles, California, by Henry L. Burkitt, Esq., of 
Counsel and Ralph E. Meech, Esq., of Counsel. 
William J. Graham, Esq., Attorney for Defendant, 
12 East 41st Strect, New York, New York. [1]* 

Tt Is Hereby Stipulated and Agreed by and be- 
tween the attorneys for the respective parties that 
the signing of the deposition he waived. 

My. Burkitt: Mr. Graham, JT think in opening 


*Page numbers appearing at top of page of Original Dep- 
osition. 
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T would like to make some statement regarding yes- 
terday: the notice of taking these depositions, serv- 
ice was made February 4, 1955, is that correct ? 

Mr. Graham: That copy the reporter has will 
show the date service was made. February 5th. The 
notation I had here is February 4th, it wouldn't 
make very much difference one way or the other. 

Ar. Burkitt: And T appeared here yesterday at 
the time appointed, February 24th, for the taking 
of the deposition of David Silberman, and was in- 
formed that the notice of taking depositions with 
the proof of serviee has not been received by you 
Tata Pebruary 23rd, isn't that correct? 

Mo. Gradian: That is correet. 

Mr. Burkitt: And that no subpoena had been 
issued for David Silberman and that the deposition 
would not be taken, isn't that correct? 

Mr. Graham: That is correct. [T think I also 
stated to you that we would ask for permission of 
the Court to take the deposition of David Silber- 
Mameafter the trial of thisaection. [2] 

Mr. Burkitt: Such an application is going to he 
made? 

Mr. Graham: Such an application will be made 
and permission will be asked to file the deposition 
as part of the record and as part of the evidence 
in the trial. 

Mr. Burkitt: That will be a matter for disposi- 
tion at the time of trial? 

Mi Graham: Thastssncht. 
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WILLIAM WRAY 
a witness, named in the annexed notice, being of 
lawful age, and being first duly sworn by a notary 
publi of the State of New York in the above canse, 
testified on his oath as follows: 


Direet Examination 

Q. (By Mr. Graham): Please state your full 
name and address. 

A. Wilham Wray, 134 West 32nd Street, New 
York City. 

Q. Mr. Wray, at one time were you interested in 
a corporation known as the Klosurette Corporation 
of America? ie lavas: 

Q. Do you reeall when that corporation was or- 
ganized ? A. Qh, 1947. 

@. And do vou reeall what the paid in eapital 
was of the corporation? 

A. Actually paid in was two thousand dollars. 

Q. Are you an officer of the corporation? [3] 

aT Avas. 

Q. What office did vou hold? 

A. Treasurer. 

Q. Where did that corporation have its place of 
business ? 

A. 239 West 17th Strect. 

Q. New York City? A. New York City. 

Q. And what sort of quarters were occupied 
there by the corporation ? 

A. We had part of a loft, sub-leased from the 
people who had the whole loft. 
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Q. And what was the nature of the business ear- 
ried on by that corporation? 

A. We assembled zippers, mostly separators; 
separators is that certain style of zipper. 

Q. When vou say you assembled zippers, did 
you make any of the parts for the zippers, did you 
do any manufacturing? 

A. The box that goes into a separator we made, 
that is what is ealled the component. part. 

Q. Did vou have anything to do with the manu- 


facturing of zipper chains? A. No. 
Q. Vid the eorporation have any machinery for 
manufacturme zipper cham ? A. No. [4] 


Q. tm order to carry on your busmess, you 
bought the parts that go into the making of zip- 
pers? A, No, we bought the chain. 

Q. You bought the chain and then you assembled 
the chain? 

A. We ent it to size and then made zippers 
from it. 

Q. Now how many regular employees did the 
corporation have? 

A. T helieve it was three. 

Q. Does that inelnde vonrself, or three in addi- 
tion to yourself ? 

A. No, employees. We didn’t consider ourselves 
employees. Let me elaborate on that statement, 
when T say three, as you have more work, you bring 
In people to help you and you pay them by the 
honr. 
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Q. But the regular employees were three in 
mumber ? A. Three. 

@. Now were the assembled zippers sold by the 
corporation ? Ae They were: 

Q@. And in what market? 

A. In the New York market. 

Q. Do you recall the names of any of your sup- 
pliers, the people who supphed you with zipper 
chaims? 

A. Adams Industries, Apex, Stag Tool and Die, 
oh, several others I wouldn’t know, but T will say 
that 75 per cent of the chain we used we bought 
from Adams Industries. 

Q. Where are Adams Industries located? [5] 

A. In Long Island City, the exact address I 
haven't got. I could look in the telephone hook, 
they are in the telephone hook. 

Q. Now in carrying on the business of the Klo- 
surette Corporation, did vou have any contacts at 
any time with Talon, Inc., or any representative 
of Talon? 

A. In 1948 T had an appointment at Jo Lane’s 
place, which was at that time on 63rd Street, in 
New York Citv. I had an appointment at 3:00 
o’clock that afternoon and when I came to Jo Lane 
IT was with Mi. Swartz about two or three minutes 
and Mr. Meech was ushered into what they called 


at. that time the board room. I was introduced to 
Mr. Meech. 
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Q@. May T ask vou to identify Jo Lane, what was 
the name of that? 

A. Jo Lane Manufaeturing Conpany. 

Q. What business were they engaged in? 

A. They were in the zipper business. 

Q. Manufacturers of zipper chain? 

A. J didn telcioag whate thes: did: whether they 
made their own chain or bonght their own chain, 
but T came there because Mr. Swartz at that time 
was not making separators and had given me a 
proposition that they wanted to consolidate with us 
or work out some arrangement where we would 
make separators jointly and that was why TI came 
there. 

Q. When you went to sce Mr. Swartz, did you 
expect to [6] mect Mr. Meech? 

A. I hadn't known Mr. Meech, I never had met 
Mr. Meech before. 

Q. The Mr. Meech we are talking about is Ralph 
E. Meech? 

A. I don't know him by the name of Ralph E. 
Meech, I know him by the name of Gus Meech. 

Q. Did vou and My, Meeeh have any conversa- 
tion at the meeting? 

A. Yes, Mr. Meech, after a few minutes, told me 
he was one of the men from Talon and that I was 
infringing on their prodnet and T thought it was 
a huge joke, I laughed it off. IT didn’t know what 
he meant by infringing on them, and [I said no, I 
couldn't infringe and he msisted T was infringing. 


1520 Talon, Ine., a corporation, vs. 
2 ‘3 > 


Defendant's Exhibit **AN’’—(Continued) 
(Deposition of Witham Wray.) 
Q. Did you say you couldn't infringe? 
A. I didn’t, because L never had any machines 
there. It was known on the market that 1 didn’t 
operate, | didn’t make chain, becanse T was 


My. Burkitt: I want to object to these state- 
ments hy Mr. Wray, which are the cogitations of 
his mind at that time and were not in the conver- 
sations between him and Mi. Meech and I will move 
to strike out the portion of the statement that has 
to do with anything exeept that he did not state to 
My. Meech his reasons. 

Mr. Graham: Objection noted. 


Q. Did you say to Mr. Meech that you did not 
have any machines? [7] 

A. T don’t remember whether | did or not. 

Q. But you did tell him von were not infring- 
ing? A. Oh, definitely. 

@. Did you ask him what his basis waeuor 
eharging you with infringement ? 

A. Yes, T veeall that Ma. Meech had said, well, 
Tam eutting some path in the market there. He had 
heard, Mv. Meech had heard that I am doing a very 
big job. T believe that was it. 

Q. Tle suid that to vou? 

A. Yes, that was the substance. 

@. Tn substance? 

A. In substance, IT don’t know exactly how it 
eame about, we were all discussing it, the three 
of us. 
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Q. Did he say anything about you manufactur- 
ing zipper chain? 

A. Well, 1 believe he said J was infringing. 

Q. Did he say he knew you were manufacturing 
zipper chains? 

A. J don’t know, I don’t remember whether he 
did or not. 

Q. But he did say vou were eutting in on Tal- 
Ole) nuker? 

A. Yes, the three of us were discussing that 
topic, John Swartz, whom T had known for quite 
a while, Mr. Meech and T. Mv. Meech, whom T had 
piet for the first tine. 

Q. What position did Mr. Swartz hold with [8] 
Jo Lane Manufacturing Company ? 


T still don’t know. 


T don't even know whether he was an officer. 
He was one of the principals? 
A. He appeared to me the mam man in Jo Lane. 
Q. Did you have any other conversation with 
Mr. Meech? A. Thatvemr dar. 
@ That very day, did he say anvthine to vou 
abont Talon planning to bring suit against vou? 
A. Oh ves, ves, sure. 
Q. Tell us what he said then in that connee- 
tion. A. OMA. cauartz saidido me 
Mr. Burkitt: Nothing abont what Mr. Swartz 
said. please. Tell us what M1. Meech said to vou. 


A 
Q. He was an officer? 
A 
Q 
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Mr. Meech: This was a meeting at which Wie 
Swilltz was present. 

Mr. Burkitt: We don't want his statements here. 

My. Graham: I think the question shonld be 
answered, You ean note your objection. 

Mire Durkitt: 1 oliject. 

Q. Will you state what M1. Swartz said to you? 

A, My. Swartz said to me, Talon company is go- 
ing to sue me for infringement, that he, bemg very 
friendly toward me, and with the Talon people, he 
can help me. That was Mr. Swartz’ [9] statement 
to me. My. Meech said nothing. 

Q. What did you say when Mr. Swartz made 
that statement? 

A. I laughed, I thought it was foolish. 

Q. Did Mr. Meech say anything with respect 
to a suit? 

A. Myr. Meech simply said T was infringing and 
they would have to take measures to protect them- 
selves, 

Q. When Mr. Swartz said that Talon was going 
to sue you, did Mr. Meech say anything at that 
time, did he deny they were going to sue you? 

A. No, he didn’t say a word. 

Q. Did anybody make any statement that the 
suit would be very expensive ? A. Oh, yes. 

@. Who made that statement? 

A. Oh, yes, that was in the course of the con- 
versation. We all, the three of us discussed that a 
patent suit is a very costly matter. 
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Q. Did Mr. Meech take part in that conversa- 
tion? 

&. TI dont know, Mir. Micech sags vers little. He 
was present. He wonld either nod his head or, he 
deesn’t do much talking. 

Mr. Burkitt: J move to strike out all of lis 
testimony having to do with Ma. Swartz’ couversa- 
tion wal Mla VV iv. 

Q. SNowedid vou hear anything further from 
Talon after [10] that meeting at Mr. Swartz’ of- 
fice? 

AY Yeseahout a month ongsroglater 1 wagyt re- 
ecived a registered letter. 

Oo) From Walon? A ron Elon: 

Q. What were the contents of that letter? 

A. Telling me T was infringing on a number of 
patents that they owned. I think there were either 
four or five patents that I was infringing upon 
which they owned. 

Q. Did vou respond to that letter? 

A. Thad seen Mr. Meech after that, sinee I then 
knew hin. 

Mr. Burkitt: I object to any statements unless 
the witness is going to answer the question. 

The Witness: I ean lead up to the question. IT 
will answer that question. 

Ria Graham: VN. Burkitt can note any objee- 
tion he wants to. You go ahead and make your 
answer, 

The Witness: J had known Mr. Meech, I had, 
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after receiving the letter, now that I had know 
him, I called the office but Mai. Meech was not in 
town that week and when he subsequently did come 
to town [ spoke to him and I told him exactly the 
same thing, I says, ‘*f am not running machines. 
You can come up to the place any time you want 
to.”’ Well, he took an arbitrary position that I [11] 
was violating patents and that is all there was to it. 

Q. Did he say that they were going to follow 
through, Talon was going to follow through and 
bring suit? Ay Yes. 

Q@. Did they bring suit? 

A. The very same year they bronght suit, sev- 
eral months thereafter, I believe on the 31st of 
December of the very same year. 

Q. 1948? 

A. Right, the suit was commenced. 

Q. Were you served with a summons at the 
time? A. J was served with a summons. 

Q. Do vou remember the court in which the suit 
was brought? 

A. Southern District of New York. 

Q@. United States District Court for the South- 
ern District of New York? A. ‘Thatsseiiehue 

Q. Now after the suit was brought, was there 
any reference made to the suit in anv of the trade 
papers ? 

A. Oh, ves, there was a big, full page, full col- 
umn in the Women’s Wear and Trade Record. 

Q. That was probably in early 1949? 
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A. Yes. 

Q. After the snit was brought did you have any 
difficulties [12] with any of vour customers? 

A. Oh sure. Some of them wouldn't continue, 

Q. Will vou state the nature of vour difficulty? 

A. Some of them read the article 

Mr. Burkitt: IT objeet to that, he doesn't know 
whether they read the article. 

Mr. Graham: You don't have to state whether 
they read the article. 

The Witness: I have been told. 

Mr. Burkitt: I object to testimony as to what 
somebody told him. 


Q. Did any of vour customers say they had read 
the article? A. They did. 

Mr. Burkitt: I object also to that. 

Q. What else did vour customers say to you? 

A. They ean’t take a chance doing business with 
me, they might also hecome involved with Talon. 

Q. Did that have any effeet upon your business 7 

A. Oliv sure. 

Q. What effect did it have? 

A. Some of the orders T had [ gave back. The 
people who bought. T had them walk out on me. T 
had to go out and look for different business. It 
was just at the time T was building my business 
lore |S] 

Q. Did vou enter any defense to the suit? 

A. Oh, sure. Sure, T defended the action and 
entered a counter claim. 
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Did youn engage a lawyer for that purpose? 
Idd: 
What was the name of that lawyer? 

A. Frederick E. M. Ballen. 

Q. You say you put im a counter claim. What 
was the basis for vour counter claim? 


Ore 


A. That I wasn't infringing, that the sit aaas 
started against me to embarrass and harass me and, 
well, | imagine a lot. of legal phraseology goes with 
it. I haven"t got the papers before me. 

Q. Did that suit eventually come to tral? 

A. No, that suit was newer fried. 

Q. Did you have any conference with anybody 
representing Talon when the case was reached for 
trial 4 

A. T was examined before that by the attorneys 
for Talon on several oceasions, 1 believe, and then 
there was another examination where the Talon 
people were examined by my attormey and that is 
all there@was to it af that particular time: 

Q. When was the ease reached on the ealendar 
for trial, do vou reeall that? 

A. Tt was veached once in June, I believe, in 
1951, and it was postponed to, I believe, September 
or Oetober, because [14] the summer months came 
about. 

Q. Do yon reeall who requested that postpone- 
ment? A, Wie did: 

Q. Your request was granted ? A. Qh yes. 

@. Before the case came up again in October 
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or in the fall of 1951, were there any negotiations 
between Nlosurette Corporation and Valon with re- 
spect to a settlement of the case? 

A. T had seen Mr. Meeeh on several oeeasions 
and we discussed the matter. | says, ‘*You know,”’— 
oh, incidentally, they eame to my place and saw TL 
Wasn't operating any machines, according to the 
faets that T gave them, that T bought the chain. 
J also eave them the information which was sub- 
stantiated by mvoiees, whom T bonght the chain 
from. 

Q. Do vou reeall when that visit was to your 
plaee of business ? 

A. Tt was more than one visit. Several visits. 

OO) oes that hy your mivitation or at the r¢- 
quest of Talon? 

A. Well, I invited Mr. Meech to my place onee 
myself. Many a time I'd get a telephone eall from 
Talon’s attorneys. T said it’s perfectly all right 
for you to come up here, any papers you want, any 
information von want, here it is. 

Q. Now in any meeting that you had with Mr. 
Meech, did you discuss the possibility of settlmg 
the ease? ae Oeste i] 

Q. Was the ease ultimately settled ? 

tN oe NES: 

Q. Do you recall what the terms of the settle- 
ment were ? 

A. I received two thousand dollars to pay the 
legal expenses and releases, T imagine, were ex- 
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ehanged by the lawyers and that was the end of 
the cas¢. 

@. Klosurette Corporation didn’t consent to any 
decree ? 

A. No, there was no decree, no infringement. 

@. And Klosurette Corporation made no agree- 
ment with Talon to pay royalties, did they? 

A. No, we didn’t run the machine, that was the 
end of the case. 

Q. ‘Talon paid von two thousand dollars? 

A, Vhat’s viet, 

Q. To defray legal expenses? 

A. That's right. 

Q. Is Klosurette Corporation of America. still 
in business? ACL ai her 

Q. Do vou reeall when it ceased dog business? 

A. J imagine that year. 

@. 19514 

A. TI don’t remember whether it, whether the 
ease was settled in 1950 or 1951, no, wait, it was 
1951. After that I didn’t want to be mvolved any 
further in any matters that I'd be at the merey of 
anuvhbody to come im and file suit with such [16] 
hig expenses, so T just stepped out, that is all, dis- 
continued. I paid everything and everybody and 
that was the end of it. 

Rie Graham: Sitatime alll nace: 


Cross Examination 
Q. (By Mr. Burkitt): Mf Wrav, wen wesc 
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first time vou showed one of these machines to a 
representative of Talon? 
A. 1 didn’t show him any machine, I had no 
machines to show. 
@, Wasnt there any machine at all in your 
premises at any time for making chain? 
A. That Klosurette owned? 
Q. | am talking about being on your premises. 
A. There was a couple of machines that were 
owned by Wek Sales Company that were not. m 
working condition, in other words, they were scrap. 
Wek owned a mortgage on a firm called Wing Shde 
Fastener Company that went broke. 
@: As a matter of fact these maelincs were on 
your premises from the time that Wek Sales 


A, They were not completed machines. 

Q. But they were machines. 

Q. They were not operating machines. 

Q. But they were on your premises, is that cor- 
Tec € 

A. J had part of a loft, somebody clse’s. 

Q. Who was that somebody else? [17] 

A. Vietory Mask Company. And yon conld go 
im and ont any way vou wanted, but however there 
was a lot of junk in the plaee and none of it was 
workable. 

Q. Before von took over those premises, Wing, 
that vou mentioned, was the lessee, isn’t that so? 

uy, «6 Yes. 
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Q. And they had those maehines on the prem- 
ises at the time they were there, correct? 

A, They didn't have it, when L took over Wek 
had it. 

Q. Wek succeeded Wing? 

A. Wek foreclosed on Wing. 

Q. They took over the premises from Wing? 

A. I took the premises, then Wek asked me will 
I pernut them to store this whatever they want 
there until] they have a sale and I did and they had 
their sale and they sold all the equipment, there 
were a lot of machines there. 

@. And there were chain machines involved? 

A. That I don’t know because I am not. familiar 
with the making of chain or chain machines. 

Q. All right then, we'll say there were zipper 
making machines ineluded in that batch of Wing 
machinery, is that correct? 

A. No, I bought my stringer from the ontside 
market. 

Q. Iam not asking about your strmecr, iineiine 
atch of machinery which was put m there by Wing 
or by Wek, there was [18] shde fastener or zipper 
machinery, isn’t that so? 

A. J don’t know. I don’t know what you would 
eall zipper machinery. A. zipper machine is a ma- 
chine that will function, 

Q. Only a machine that funetions is a zipper 
machine, correct ? 
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A. Anything that will work, that you ean har- 
ness to work. J don’t have to argue with you. 

Q. There was some machinery from Wek or 
Wang? 

A. There was a lot of machinery. 

Q. At the time you took over the premises? 

A. Yes, there was a complete machine shop there 
composed of maybe 10 or 15 types of machines, 
lathes, grinders. 

Q. All of which didn't belong to you? 

A. Exactly, it was not my property. 

Q. When did von first tell this to a representa- 
tive of Talon? 

A. When the representative of Talon came to 
me they had sold most of this. 

Q. Who were ther? 

A. Wek had sold most of their equipment, they 
were selling it. piecemeal. 

Q. But there still remained on your floor some 
machinery, right, at the time the representative of 
Talon came to you, correct ? 

A. That is possible, ves. [19] 

@. Which representative are von mentioning as 
a representative of Talon; Af. Meech? 

A. Another gentleman, I forget his name, the 
record will show who eame, who originally came to 
my premises. T invited him. 

Q. After the examination, wasn’t that so? 

A. I believe that was before the examination. 
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Q. There was somebody up to see you before 
the examination, to see the machimes? 

A. Yes, to look at the place. 

Q. You don't remember who he was? 

A. He worked for the firm of Burgess, Hicks 
and Ryan. He was an elderly gent, a gray haired 
fellow. T forget his name. The record will show. 

Q. After the smt commenced? A. Yes. 


Q. In other words no representative of Talon 
eame to see you before the suit commenced ? 

A. Myr. Meech had come to my office at my invi- 
tation one dav before the suit commenced. We had 
hinch together. 

Q. Did vou show him the machinery on the floor 
at that time? 

A. TI told My. Meech to go any place he wanted. 

Q. Did vou tell him the story about Wing and 
Wek at that time? [20] 

A. Mr. Meech knew about it. 

Q. Was there any snecession at all between 
Wing and Wek and Klosurette ? 

A. None whatsoever, outside of the fact that I 
bought from Wek the lights, and some assembly 
equipment for the sum of, the whole thing ran to 
about fifteen hundred dollars, everything that I 
hought. 

Q. Now about this box making equipment you 


were talking about, did vou buy that from Wing 
or Wek? 
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A. 1 bonght nothing from Wing. The box mak- 
ing equipment T made. 

Q. Yon didn't get any box making equipment 
from Wek then? 

A. No. That is on reeard in the Conrt, the con- 
ditions of the Jill of sale, from Wek to me. 

Oot. Wiay, I think you gave some ficures to 
the attomeyvs for Talon as to vonr sales m the 
vears 1948, 1949 and 1950. Now as 1 understood 1, 
the beginning of the suit was at the very end of 
1948, December, 1948 ? A, Yes, 

Q. Now the figures that vou gave, and T read 
them to von, totaled for 1948, $49,421.38 and for the 
year 1949, $59,439.39. Do von dispute those figures? 

A. IL didn't give them those figures; they looked 
at the hooks, they examined the books, my books, 
and they took those figures, [21] 

Q. Your accountant was present at the time 
these figures were taken ? 

A. No, he was not present. 

Q. Your accountant was not present ? 

A. Mv accountant was not present. 

Q. What was your acconntant’s name? 

A. I don’t even know the name of the man, I 
don't think I had an accountant at that time, if T 
ean remember right. 

Q. Isn't it trne that von were putting off the 
examination of your hooks as to the amounts of 
sales until your accountant had returned from Cali- 
fornia? 
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A. I hada frend of mine by the name of Louis 
Rothenberg who was a fellow, he was not a certi- 
fied man, he was a good bookkeeper, he had worked 
for Wing at one time as a bookkeeper or some- 
thing. When this matter came up I tried to get 
hold of him. I was told he was in California and 
subsequently when he came back I then called the 
office of Burgess, Hicks and Ryan and told them 
to come up to my plaee so they can work together 
with my man. That is how the accountant came 
into the picture. 

Q. Your accountant was there at the time these 
figures were taken ? A. I imagine so. 

Q. Didn't vou get copies of those figures? 

A. I knew the figures, I didn’t have to get 
eopies. I was a two hy four outfit. [22 

Q. Did vou ever dispute those figures ? 

A. Never, I wasn't a big outfit that didn't know 
what was going on. T want you to mderstand, in 
1949 my business should have been donble the 
amount of 59 thousand, but heeanse of this snit I 
lost. that business. I explained it to Ma. Meech and 
T explained it to My. Gudges and T even explained 
it to Mr. MeCoy- 

@. But the figures were stil] as I gave them to 
vou? 

A. If vou say so, they are in the recordietia: 
is wiiat Tbs. 


q@. These figures, Mr. Wray, are part of the 


Union Slde Fastener, Ine., a corporation 1535 


Defendant's Exhibit ‘SAN “’—(Continued) 
(Deposition of Witham Wray.) 
report made to the attorneys for Talon, showing 
the mouth by month 
A. [ don't dispute any figures you have there, 


T don't dispute it at all. You can accept them. 

Q. All right. Actually, Nlosurette did, well, I 
would say, advance some money to a Mr. Wasser- 
man, as what vou called a loan against eertam ma- 
chines which were on your premises, isi’t that so? 

A. No Sine 

Q. Well, what was the story about the money 
advanced to Mr. Wasserman ? 

A. Mr. Wasserman never was advanced any 
money. Aa. Wasserman was working for Nlosur- 
Chie. 

Q. And there was some machines there, were 
they not given as security to Klosnrette for money 
given to Mr. Wasserman? [23] 

A. No, there is m your papers here, you have 
some information on a matter that took place be- 
fore Klosurette went into business and they had, 
it wasn't Wassernan, it was Wing, I believe, if my 
memory serves me right, some sort of an export 
deal and they sold to some fellow by the name of 
Skitonmi, some machinery and thev assigned that. 
sale, they assigned this invoice to Klosurette for 
some monies for some transaction there or for some 
interest that might have been there, I don’t remem- 
ber what the facts were, it’s so far back, but the 
record will show it all there very clearly. If you 
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want to refresh my memory | will be able to go 
ahead with you on it. 

Q. ‘These machines you mentioned, weren't they 
on your premises at the time of this examination 
that took place baek in November 30, 1949? 

A. If they were, they were not completed ma- 
chines is all I can tell you. 

Q. Weren't they the machines also against whieh 
you had made tlis loan? 

A. That deal never materialized. 

Q. Tam asking you as to the Joan. 

A, It meght be if vou refresh my memory there 
T will be able to go along with von. 

Q. TF will read from page 14 of the deposition 
m which the question was, ‘*Getting back now to 
the Skitoni machines, you stil] have a loan against 
these machines, do you?’’, your answer [24] was, 
“T do.’ Question, “What is the nature of the pro- 
teetion that you carry on that loan®?”’, answer As 
soon as Skitoni takes those machines I am to be 
repaid.” Question, ‘‘Have you any interest im the 
machines as a result of that loan?”’, answer, “No 
sir.’ Were those machines at that time m your 
possession ? 

A. J don’t knew whether they were ox not. 

Q@. You were telling ns a lttle while ago it was 
an assignment of the invoice to your company. 

A, That's vicht. 

Q. And®as # part of the invoice, qweren!tmmie 
machines also retained by you ? 
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A. The machines were never delivered. 

Q. Toe you? A. Yo Skitomi. 

Q. They were kept by you, were they not? 

A. No, they were never made. 

Q. Weren't they on vour premises at any time? 

A. I don't think so, if they were they were not 
eompleted machines. That is the reason that deal 
Was never consimmnated. Yon have a eopy of the 
Invoice. 

Q. J will read yon a question, just a minute, on 
page 17 of your deposition, you were asked, re- 
garding the Skitom) machines, the question was, 
“Were these machines ever on the premises of 
Klosurette Corporation ?”, vour answer, “Yes.” 

A. Does it say anything about whether those 
machines were completed or not? [25] 

Q. You had stated in here, the machmes didn’t 
have motors, was that what vou considered to be 
incomplete machmes? 

A. They not only didn’t have motors, they didn’t 
have a lot of other things. 

Q. Were the machines in your possession at that 
time ? 

A. T don’t know, I imagine they would be. 

Q. These machines were standing around on the 
floor there, isnt that so, at the time the suit was 
connneneed, on the floor of Klosurette? 

A. There were some unfinished machines in my 
premises. They never worked, they were never oper- 
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ating. I never owned them. Some money was ad- 
-aneed on this invoice, on the shipping invoice. 

Q. Do you have any connection at all with 
Union Slide Fastener, Ine., the defendant in this 
action ? 

A. JT have not. I don’t even know Mx. Lipson, I 
never met hin. 

Q. Myr. Wray, von mentioned an article in the 
trade journal, which trade journal was that? 

A. Women’s Wear and Trade Record. 

Q. Did you have a whole bunch of copies made 
of that. article? 

A. I am referring to the article that appeared 
i the paper when Talon commeneed the suit 
agaist us. [26] 

Q. What article did you have copies made of? 

A. To counter and offset the damage done by 
Talon to me, I then went hack to the same papers 
and I said to them, when my answer goes in you 
must give me the same space. 

Q. Did they? 

A. Not exactly the same spaee, but they printed 
the article. 

Q. They did print the article? 

A. They did. 

Q. And vou distributed it? 

A. Thad a lot of it, I blew it wp this big™and 
I went to everyone of my customers and I gave 
everyone of my customers one. Whoever came into 
the place got one. 
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Q. You were telling the world about the suit 
against von, weren't vou? 

A. IL had notiltemintive. IL was in a bidespot. 

Q. Weren't you telling the world about the suit 
against vou? 

A. T didn't tell the world but 1 told the eus- 
tomers in New York, but [I had to fight with those 
newspapers to get the article in. They didn’t want 
to take it, they refused and T said L am going to 
fight yon, von put Talon’s in and T want mine 
put in. 

Q. They did put vour article in? 

A. They did. 

Q. You reproduced it and spread it around to 
all of your customers? [27] ie IL did. 

Q. You satd there were several occasions on 
which you were examined. There was only one ocea- 
sion, isn't that correct? 

A. I don't remember, I think I was down to 
Burgess, Hicks and Ryan on several occasions. 

On eilie culsadate that I have herve, Mx. War, is 
November 30, 1949. Do vou know of any other date ? 

A. I don’t know what the dates are, T know T 
was in that office on several oceasions. That is all 
T ean tell von. 

Mr icech: Mr, Wray, did vow ever have any 
connection with Wing Slide Fastener Company ? 

The Witness: I didn‘t know Wing. 

Mr. Meech: To the best of your knowledge, did 
Wing ever manufacture fasteners, stringers ? 
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The Witness: ‘To the best of my knowledge I 
don’t think that Wing manufactured anything at 
any time because Wing went broke after having 
the finanee company and creditors in there for over 
a hundred thousand dollars. 

Q. Did you know about their activities 2 

A. I didn’t know them. 

Q. You are just speaking from somebody’s 
statement to vou that they went broke for a hun- 
dred thousand dollars? A. Somebody else. 

Q. Somebody else told you? [28] 

A. The hank told me, prior te that) Eedidisr 
know. 

Q. You didn’t even know they were in business? 

A. T didn’t even know they were in business. 

Mr. Grahani: Myr. Burkitt, you had copies of 
the record in the Klosurette suit, IT wonder if we 
ean stipulate as to the patent in the Klosurette suit, 
Talon against Klosurette. 

Nir. Gurkitt: 1 think you ean, | don VT iaaaie 
whole record, particularly Mr. Wray’s examination. 

My. Grahani: Tf you teeall, Ma. Wray, youtdon: 
have a copy of the complaint? 

The Witness: There were four or five of them. 
Lt don’t know, there were a lot of big numbers 
in there. 

Mr. Graham: Do you recall whether Smith pat- 
ent was one of them? 

The Witness: JT imagine. 

Mr. Burkitt: Yon don’t know, do you? 
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The Witness: Offhand T don’t know. 

Mr. Graham: Do vou remember the names of 
any patentces, do vou remember Pooks ? 

The Witness: Pooks registers im my mind. 

Mr. Graham: Was there more than one Pooks 
Pacent ? 

The Witness: T think so. 

Mr. Graham: Was the number of Pooks patents 
maybe five or six? 

The Witness: One name called for two patents. 

My. Graham: Mr. Burkitt wants vou to get certi- 
fied copies of the record, so we will have more ex- 
pense. 

ies Witness: Your office has tt 

My. Burkitt: Me. MeCoy will stipulate that with 
Oma ay time. 

her. Graham: ‘hat is all I have. 

Mr. Burkitt: You are appearing here without 
subpoena, correct ? 

The Witness: Let me put it clear, when I was 
finally contacted T said this was 


Mr. Burkitt: Can’t vou answer my simple ques- 
tion ? 

The Witness: I don’t want to answer, you know 
why I don't want to answer the way you want me 
to answer. T will be perfectly candid with yon, T 
was told T was going to he suhpoenaed. I didn't 
want to be annoyed, I didn’t want to he bothered. 
T said tell me when you want me and T will be 
there. 
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Mr. Burkitt: You diseussed this matter at length 
with Mr. Graham before? 

The Witness: I had diseussed no matter with 
anvbody. 1 have no reason to want to discuss it. 
I don’t want to discuss it. As a matter of faet 1 
discussed it with My. Meech and I said to Mr. 
Meech on more than one occasion, ‘‘Let’s get to- 
gether and settle this blamed thing so both of the 
people will be satisfied and continue trying to make 
[30] a living, “wand Mb: Mesel: said 

Mr. Burkitt: All night. 

The Witness: That is what I wanted yon ito 
know. 

Mr. Graham: What did My. Meech say? 

The Witness: My. Meech said, *‘T will present 
it to management. Management has been hurt in 
this matter a whole lot. Management feels sore. I 
will go baek again and J will trv to explain the 
situation to them.’’ Up until last week T prevailed 
upon Mr. Meech to push through the settlement 
hbecanse the cost of a trial of this kind is very ex- 
pensive. 


MM, Graham: For both parties. 

The Witness: Definitely. 

My. Meech: Was that approach being made in 
the interest of Union? 

The Witness: No, in your interest as well. 

My. Burkitt: When was the last time you saw 
Mr. Graham ? 


Ue Witness: Mi Graliams vestenday:. 
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Mr. Burkitt: At this office? 

The Witness: At this offiee. He said to me, 
“Your examination is for tomorrow, not for today.”’ 
Mr. Burkitt: And that is all that happened? 

The Witness: That ts all that happened. 

Mr. Burkitt: When did von see him before that? 

The Witness: T spoke to him on the telephone. 

Mr. Burkitt: When did you see him before that? 

The Witness: Once before that. 

Mr. Burkitt: How long hack? 

The Witness: Oh, several weeks ago, maybe 
longer. 

Mr. Burkitt: Here in this office ? 

The Witness: Once for five minutes in this office. 

Mr. Burkitt: Was the five minute call also a 
telephone call? 

| The Witness: It was in this office. 

Mr. Burkitt: That was not the telephone call vou 
said you had since vour last meeting? 

The Witness: J called him and he was not in the 
office. He was in court. 

Mr. Burkitt: And that is the total of your con- 
versations with Mr. Graham? 

The Witness: Yes, that is the total. 


(Whereupon at 11:05 o’clock a.m., the exam- 
ination was closed.) [32] 


[Endorsed]: Filed March 1, 1955. 
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DEPOSITION OF ISADORE NAPP 

Deposition suite, offiees of Verlon L. Polk & As- 
sociates, 541 S. Spring Street, Suites 316-17, Los 
Angeles 13, California, Wednesday, July 20, 1955, 
11:30 a.m. 

Appearances: For the Plaintiff: None. For the 
Defendant: Allan D. Mockabee, Esq., Attomey at 
Law, 4063 Radford Avenue, Studio City, California, 
Poplar 6-1389. [ill 


Proceedings 
Whereupon, 
ISADORE NAPP 
a witness ealled by and on behalf of the Defendant, 
after being first sworn by Vernon L. Polk, CSR, a 
notary public in and for the Connty of Los Angeles, 
State of California, was examined and testified as 
follows: 
Direct Examination 
Q. (By Mr. Moekahbee): Mi. Napp, will you 
please state vour full name and address? 
A. Tsadore O. Napp, 839 South Los Angeles 
Street. 
Q. What is your home address? 
a a0 Mortiy Camelia: 
@. Ts that in Los Angeles? Ay ies 
©. T believe von are familiar, Mr. Napp, with 


“Page numbers appearing at lop of page of Original Dep- 
osition. 
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the faet that you are fo be asked questions, Now 
that vou have been sworn in, the notary will take 
down the answers, as well as my questions, and yout 
will be given a eopy of the deposition to check over 
and sign, before a notary, and it will became part 
om he weemdlean ‘Talon, dmc. vy. Uniensslde Was- 
tener, Ine., which is now pending in the Federal 
Court here in Los Angeles. From that, and having 
given a deposition before, I beheve, do I under- 
stand you knew exactly what the nature of this 
proceedings 1s? 

E edon t know esvetly, but tf have a fair idea, 

Q. That it is a suit for infringement? [2] 

=. On patents, | understand. 

Q. Brought by Talon, Inc. against Union Slide 
Fastener? ie) aes 

Q. Are vou aware that this litigation is being 
investigated by the Antitrust Division of the De- 
partment of Justice? 

A. Mr. Lipson just showed me a letter, prior te 
the time T came in here. about that. 

Q. A letter from the Department of Justice? 

elite 

Q. Do vou reeall what it said? 

A. T glanced it over and the contents of the 
letter. that they request some information fem the 
attorney and the onteome of the eourt, In regard 
to the anti-Sherman law, I believe. 

Q. Are yon the sole proprictor of the Roxy 
Thread Company ? A. Yes, sir. 
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@. Are you the general manager of its activ- 
ities ? Os 

@. Who ist 

A. I have different people im different depart- 
ments. 

Q. But von supervise the whole operation? 

A. Right. 

Q. Isn't that true? What is the principal prod- 
uct of your company ? 

A. The manufacture of threads and zippers. 

Q. How long have you engaged in the mann- 
facture of zippers? 

A. About 1940, I beheve. [3 

Q. Had you been in any way associated with the 
zipper industry prior to that time? A, Ne: 

@. T believe in your deposition dated November 
25, 1952, in which you gave testimony in this same 
ease, you testified that you had been in the slide 
fastener business since 1954? 

A. 1 said T had been in business in California 
since 1934, 

Q. But you were not in the shde fastener busi- 
ness all that time? A. No. 

@. Were there any other shde fastener mannu- 
facturers in California at the time you started in 
the manufacture of zippers? 

A. Not to my knowledge, unless the Talon as- 
sembly plant was called a manufacturing: 

Q. They had an assembly plant here at that 
time? 
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A. kither here or in San Francisco. 

Q. Have you been engaged in the manufacture 
of zippers since vou state that vou started in 1940? 

AN. Right. 

Q. When vou speak of the manufacture of zip- 
pers. was your firm producing zipper stringers and 
assembling them into zippers, since 1940? 

ae WRielit. 

Q. Do vou operate under a license agreement 
with the Prentice Corporation? [4] Ee IL dq, 
Q. Or the Prentice Manufacturing Company? 

A. It is a heense agreement with the Prentice 
Corporation, ves. 

@. How long have vou operated under that h- 
cense ? A. Sinee 1940. 

Q. Do von have a copy of that heense with vou? 

A. That heense agreement that I have is not 
with the Prentice Corporation, but it is with the 
Stronghold Fastener Company. 

Q. Who is Stronghold? 

A. The Stronghold is a company that T believe 
are out of business now, and they were the ones 
that had the license agreement with the Prentice 
Company, and T bought that company out and they 
had the consent of the Prentice people to transfer 
that agreement. 

Q. Do vou have that license with vou? 

A. J haven't got it with me, and I don’t even 
know where I could find it. 

Q. Did vou search for it before you came up 


1545 Talon, Ine., a corporation, vs. 


Defendant’s Exhibit. ** BR’’—(Continued) 
(Deposition of Isadore Napp.) 
here ? A, I sure did: 

Q. In general, what did the leense provide? 

A. hat we have the right to manufacture shde 
fasteners, under the heense of the Prentice methods. 

Q. Did it list any patents under whieh you were 
licensed ? A. T don’t recollect that. 

Q. Ifow did it identify the Prentice methods in 
the heense, [5] m other words, so you would know 
What operation vou were licensed to perform? 

A. It’s been so Jong, that T don’teremenihers Te 
eould be, and then [ wouldn't remember, being so 
long ago, T do not recollect the exact patents, or if 
they had any patents, 

Q. You see, in the grant of a license, you are 
paying something, usually in the form of royalties, 
for the right to make, sell, or use something. Do 
you reeall what rights you acquired, in other words, 
under that leense? 

A. Acquired rights to use their machinery, use 
their methods. 


Q. To use Prentice machinery, is that might? 

A. That's rei. 

Q. Did vou buy the machinery from Prentice ? 

in NO, 

Q. You leased it? A NGS. 

Q@. Do you still lease it from Prentice? 

A. Yes. 

Q. Do vou know where those machines are 
made ? A. Not. the least idea. 

Q. You get them from the Prentice Company, 
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is that correct ? we Thats neh, 

Q. Do vou pay a flat monthly rate for their use, 
or do vou pay for them in accordance with the pro- 
duction of the machines? 

A. Both. We pay a rental for the machinery, 
and a revalty based on sales. [6] 

Q. Do you reeall the amount of yxent and 
rovaltw Ne Pardon? 

Q. Do you reeall the amount of rental and the 
amount of rovalty ? 

A. Whe exaet rental I don’t reeall, but 1 know 
i ismeeyer cent rowalty on sales. 1 think the rent 
is $500.00, for three months, but the exact figure, 
T couldn’t 

Q. On each machine? 


A. No, on the amount we have. 
Q. Tow many machines do vou have? 
A. Nine. 


Q. Do you have any license agreement from the 


Talon Corporation ? A. Mo. 
Q. Do vou have any sort of an understanding, 
license written or verbal, with Talon ? cee Ole 


Q@. Has Talon or any representative of Talon 
ever discussed with vou the manufacture and pro- 
duction of zipper stringers ? A. No. 

Q. Tlave you ever been promised by Talon or 
any of its representatives that vour firm will not 
be bothered about patent infringement ? 

A. NO, 


Q. <As a pioneer in the zipper industry in this 


1550 Talon, Inc., a corporation, vs. 


Defendant’s Exhibit ‘*BR’’—( Continued) 
(Deposition of Isadore Napp.) 
area, you are [7] undoubtedly fambhar with the 
zipper trade and the various processes involved in 
their prodnetion, are vou not? 

A. Well, 1 don’t know. If you make it more 
specific, put your question so I would know what 
you are asking; you ave asking a broad question. 

Q. I say are yon faniliay with any of the pro- 
duetion methods and machines? 

A. No, I am not; just by hearsay, or glancing 
at some, at some machinery, 

@. Where have vou seen other machines? 

A. At the California Slide Fastener, 

Q. Do you know what type of machines they 
lives 

A. They were supposed to have been a produet 
of Silberman’s Machinery. 

What Silberman do you mean? 

David Silberman. 

Ts he a zipper machine manufacturer? 

He is supposed to be one. TI don’t know 
whether he mannfactures them or not. 

Q. Have yon ever seen a patent to David Sitber- 
man on a zipper machine? 


>O>o 


A. The only patents, papers I have seen, are the 
ones that My. Lipson showed me up at my honse, a 
few weeks ago. 

@. From yvoux examination of that, conld you 
determine what type of machine it was? [8] 

A. Tam not qnalified to determine anything, be- 
cause [ am not a mechanical engineer. 
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@. .I hand vou a copy of Silberman Patent No. 
2437793 issued March 16, 1948, and ask vou if that 
is the same as the patent copy which was shown to 
you by Mr. Lipson? 

A. I believe it is. I wouldn't swear to it. T be- 
heve it is. 

Q. Are you familiar with the Conmar type of 
zipper machine? A. No, I am not. 

Q. Have vou seen any other machine beside the 
Silberman machine ? A. That's about all. 

Opec vou fanuliar at all with the different 
shapes of zipper elements put out by other mannu- 
facturers? 

A. Tam fanihar with the shapes of the different 
elements, but just by looking at the produet, the 
finished product. 

Q. Ifow do they differ from yours? 

A. Well, some have square edges, some have 
rommded edge. 

Q. What type is yours? 

A. The rounded edge. 

@. I hand you a photostat on which several 
drawings are represented, and across the center at 
the mght-hand side there is a drawing marked 
“iLegat 322.116,726 2 altemative strips,” period. 
You will note the strip at the right, which shows 
2 completed element before and after it 1s clamped 
on a tape. The dotted lines show the element [9] 
after it is clamped in place. 

Will you, from the manner in which you have 
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just described the different shapes of elements, 
identify the type shown in that photostat? Is it 
round or square? 

A. Tf that drawing with a dotted Ine represents 
the finished unit, I would say that is a round ele- 
ment. But T am not a blueprint reader, so—I am 
not a blueprint reader, but the edge over here seems 
to be square. 

My. Mockabee: Off the record. 

(Discussion off the record.) 

The Witness: I am not a blueprint reader. I 
don't know how to read blueprints, but if that 
dotted line represents the finished unit, then that 
would be a round-edge unit. 

Mr. Mockabee: 1 offer the photostat identified 
by the witness, as Defendant’s Exhibit A. 

(Photostatie copy of drawing worded at 
lower right-hand corner ‘July 17, 1955, Drawn 
by P. Lipson’? was marked Defendant’s Ex- 
hibit A to the deposition and will be found 
bound at the end of this deposition.) 

Q@. (By Mr. Mockabee): Is the manufacturing 
method used by Crown Corporation to make Crown 
aippers similar to the Prentice method ? 

A. TI wouldn’t know. 

Q. Wave you ever heard how Crown zippers are 
mace ? 

A. T heard that it ts a die cast method. [10] 

Q. As a man who was in business probably for 
sometime before vou entered into the Prentice h- 
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eense or purchased the Prentice heense from 
Stronghold, is it? A. Right. 

Q. Did you make any investigation of other 
methods of produetion before purchasing that h- 
cense ? a\ee NO: 

Q. Did von know anything about the quality of 
other methods and machines at that time? 

A. No. 

Q. What prompted you to purchase the Prentice 
license ? 

A. It was Stronghold Fastener Company started 
cutting prices, on zippers, and at that time we were 
handling the Waldes Kover-Zip, and it was cheaper 
to buy him out than keep on fighting with him. 

Q. Weren't vou familiar with the Waldes zip- 
per and its mannfacture ? 

A. Waldes used the Prentice method. 

Q. Referring to the photostat, Exhibit A, and 
that portion to which we referred and marked “ Legat 
#2.116.726,"" does that drawing show anything at 
al similar to the Prentice method of manufacture ? 

A. That drawing wouldn't show anything. 

Q. It shows a portion of a strip with recesses 
and projections, and it shows at the right hand of 
the strip. a fermed zipper element, is that correct? 

A. The complete element. [11] 

Q. Ts that made in any way like those main- 
factured under the Prentice method ? 

A. I wouldn’t know that. 


1554 Talon, Inc., a corporation, vs. 


Defendant's Exhibit **BR’’—(Continued) 
(Deposition of Isadore Napp.) 

Q. Does it look anything like the zippers you 
make ? 

A. Yes, the complete unit, and that’s specifically 
on this particular end of the drawing here (point- 
ing). I wish you would eircle it and mark @iigeeo 
that there will be no misunderstanding. 

(Document marked by Ma. Moekahee.) 

Q. (By Mi. Moekabee): As similar to the ele- 
ments you manufacture ? 

A. Yes, the shape of the element I manufacture. 

Q. I hand you a zipper and ask you if you ean 
identify that. 

A, What do you mean by 

Q. Do you know what type zipper it is? 

he No, ldo 

Q. Do you think it looks hke a Talon zipper? 

A. Talon makes more than one kind of a zipper. 

Q. Do you think it looks hke any of the Talon 
zippers ? A. Not those T have seen. 

Q. Do you think it looks like a Prentice zipper? 

A. It looks more hke a Prentice zipper, a Pren- 
tice element. 

Q. Do the elements on that zipper have square 
heads or round heads? 

A. 1 would call that a round-edge unit. 

Q. I said round heads. Would round shoulder 
be a better term? [12] 

A. Round edge J think would be the better term. 

Q. Edge? 

A. Yes, because the edge represents the outside 
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of the unit, and that is what I am talking about. 

Mr. Mockabee: 1 offer a zipper just examimed 
by the witness as Defendant's Exhibit DB. 

(The zipper above referred to was marked 
Defendant’s Exlibit B to the deposition and 
will be found bound at the end of this deposi- 
tion.) 

Q. (By Mi. Mockabee): Pid von first lease ma- 
chines from Prentiee in 1940? Ne ies, 

Q. Did those machines have mechamsm for m- 
termittently feeding a flat band or strip of mate- 
rial into the machine or die or towards the punches 
on the ram? ee vex 

Q. Was the machine for producing these zippers 
ealled an eecentric press ? 

A. ht eall it a jumel press; 1 dont know what 
anybody else would eall it. 

Q. Did it have an eecentric movement in it? 

A. What is your definition of an cecentrie move- 
ment ? 

Q. Did it have cams on the main shaft and con- 
necting rods to operate the mechanism ? 

A. mM. [13] 

Q. What operated the ram? 

A. The drive shaft on the flywheel. 

Q. How was the ram connected to the drive- 
wheel ? 

A. I don't know. T know it was offset, to give 
that up-and-down motion. 
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Q. And there was a member connected from the 
ram to the driveshaft, is that meht? 

A. T wouldu’t know. Like J told you before, I 
am not a mechamecal engineer, and I wouldn’t know 
the workings of it. 

Q. No, I am speaking just of the observation of 
the machinery in your shop. 

A. Ft was just ke a punch press going up and 
down. 

Q. Were there elements on the main shaft that 
were offset from the center line? 

A. The shaft, the shaft itself. 

@. Was a crankshaft, in other words? 

AL Whats elit. 

Q. And connected with the ram? 

A, Vhatesricht 

@. And the ram moved vertically? 

A, Thats gieht, 

Q. And of course the press had a hase? 

A. It was all one mnit. 

Q. And the ram or the ram block was guided by 
gibs, or vertical guide posts? [14] 

A. T wouldn’t know. You are asking me ques- 
tions T can’t answer, Counsel, because I wouldn’t 
know the workings of the mechanics of that ma- 
ehine, 

Did the ram move ? 
Just up and down. 
In a straight line? 
In a straight line, that’s all I know. 
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Q. Did those first machines have rollers for 
feeding the metal stip to the machine? 

A. T still wouldn't Know. 

Q. Did it have any rollers on it at all? 

A. It had rollers, lets of rollers. [ don’t know 
what they were for. 

Q. But there was something there that fed the 
strip in? 

A. | couldn't answer that either. 

Q. Well, vou know that it makes the elements 
ont of a strip of material? 

A. T know that it is made out of the stmp of 
material going onto the tape. Tow it happened, I 
don't know. 

Q. Just a smooth flat. strip feeds in there ? 

A. All I know, it cost me so muneh to manu- 
faeture. and T sold it at a certain price that showed 
me a profit, and that was why T was interested m 
buying that Neense from Silberman. 

Q. Before vou purchased this Prentice heense 
from the Strenghold Company, did yon examine 
the method. cost and speed of production and the 
potential profits vou could expeet? [15-16] 

A. No, 7 didn’t ¢o into details of examining: 
the methods, but T did go into details as to the 
eost of manufacturing, and T knew what the selling 
eost was. 

Q. So von knew about what vour profits might. 
he? ee tat Ss aicht. 
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Q. Were any changes nade in your machines 
after the time you started in production ? 

A. On my machines? 

©. Yes A. No, not that I know of. 

Q. They are the same machines? 

A. They are not the same, no; we got different 
machines. 

Q. Did you get those from Prentice also? 

A. Yes. 

Q. What was the difference between the original 
maehines that you had and the new ones? 

A. Higher specd. 

Q@. How much more speed were the new ones? 

A. If I can recollect correctly, I believe the old 
machines were about 450, and the new ones, about 
1,700, approximately. 

Q. I realize you are not a mechanie, but is it 
true of both the old machines and the new ma- 
ehines that you fed in vour strip of material and 
it was operated on by the machine to make zipper 
elements and fasten them to a tape in spaee rela- 
tion ? A. Thedsoieht. [17] 

@. Were these changes of the machines made 
merely to speed up produetion, or for any other 
reason? 

A. TI wouldn't know. Production is the thing 
that interests me. 

Q. Who brought about the change? Was it at 
the suggestion of Prentice, or was it at vour re- 
quest? 
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A. The Prentice people were working on a ma- 
ehine to merease the speed for vears, and when they 
developed it. and we found out about it, T requested 
we wanted those machines. 

Q. When did von get the new machines? 

A. 7 think about five or six vears ago. 

Q. Do von have any record of the receipt of 
those machines ? 

A. T haven't looked, but T am almost sure it is 
about six years. 

Q. [think T asked vou for that in the subpoena. 
Can vou produee those records? 

A. I don’t know. I will have to look for them. 

Q. Do vou know if the new maelines produced 
any better zipper than the old machines? 

A. T wonldn’t know that either. T know that 
you have to have a good zipper in order to sell it, 
and we didn’t have any trouble with these. We 
didn't have any trouble with the old ones. I 
wouldn't know, 

Q. Did vou get these new machines to meet an 
expanding market and competitive prices? 

~. Correct. 

Q. Have vou at your place of business made 
any changes in the machines furnished you by 
Prentice? [18] ceo: 

Q. Does Prentice ever from time to time fur- 
nish you with replacement parts which are improve- 
ments over the parts whieh they take the place of? 

A. Well, our method of operation, any time a 
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part wears out on their machines, we have to re- 
place it with a part that they manufaemier iis 
an improvement or not, that I can't tell yor: 

Q@. Now the metal strip that vou buy for the 
manufacture of zipper elements is of a flat band 
type .090 wide by .050 thick, is that correct? 

A. We don't use that size. We use a hundred 
by thirty. 

Q. A hundred by thirty. Is that the same size 
you were using in the old-type machines? 

A. lies. 


Q. Where do you buy your metal strip? 

A. Aluminun Company of America. 

@. Have vou always purchased it from them? 
A Ves, 

Q@. And 


A. And pardon me, when we order metal from 
the Alumintm Company of America, we specify 
them to run the metal through the Prentice dies. 

Q. Aluminum Company has Prentice dies there 
A. I beheve so. 

QO. ——to gauge their metal with, is that true? 
About. the time [19] the war ended or in 1945, were 
vour machines operating at 1,700 1.p.m.? 


to 


A. 1945—that’s 10 vears ago. No, they were not 
operating at that speed. They were slow speed. 

Q. What speed was that? 

A. About 450, T believe. 

Q. About 459. Let me see, vour faster machines, 
which ran at 1.700, were aequired then about 1949, 
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is that correct ? A. About that. 

Q. Did the acquisition of these newer faster ma- 
chines in any way affeet the price at which you 
eould put out your zippers ? 

A. It reduced our cost. 

QO. Well, did yon redue@ your price then ac- 
cordingly ? 

A. We had to rednee our prices on account of 
competition, 

Q. Before vou got machines from Prentice, the 
new machines To mean, did vou see any of the new- 
type machines any place else? ee bic: 

©. You didnt visit the Prentiee plant. ox 

nm. J visited the Prentice plant, I knew they 
were working on the machines, but to me, they all 
looked alike. 

Q. Did vou see any machines prior to 1949 
which were identified to von as the new Prentiec 
maehines ? 


A. No. T have seen the maehine, the experi- 
mental machine in the Prentice plant; that’s about 


alll 
Q. When was that? 


See lates meht after the war, 1985, ~°46, 
something like that. [20] 

Q. That experimental machine vou are speaking 
of was the one that upped the speed to 1,700, 
wasn’t it? 

A. T wonldn’t know that. I know it was a faster- 
type machine. but the speed, T wouldn't know. 
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Q. But it was your understanding that the new 
machines you got were of the type, same type as 
the one you saw? 

A. They told me they expected that machine to 
do better than a thousand umts per minute. 

Q. And as far as vou know, that was the same 
type machine ? A. I hehieve so. 

Q. Before you began using the new machines, 
do you remember what you were selling your 7-ineh 
zipper for? A. J don’t remember that. 

Q. I hand you a httle card marked “price list, 
Roxy Slide Fasteners’? and shows listings from 7 
inches to 36 inches, and prices from 444 cents for 
the 7-inch zipper to 1644 cents for the 36-inch zip- 
per, and ask you if you can tdentify that eard? 

A. J ean't identify the card, and 2 couldn: 
even identify the prices. [ don’t even know what 
date it was. 

Q. Do you recall at the trme you met with rep- 
resentatives of the Talon Company and representa- 
tives of California Slide Fastener and Union Shde 
Fastener in the offices of Talon in Los Angeles, m 
1949, that you handed the persons present cards: 
listing your prices at that time? 

A. JI don’t recollect handing the persons present 
any ecards. [21] I do helieve, however, that there 
was a question asked what the prices were, and I 
believe I submitted them, to the people present at 
that meeting. 

Q. Does that eard look familiar to you as one 


i 


Union Slide Fastener, Ine., a corporation 1563 


Defendant’s Exhibit **BR—( Continued) 
(Deposition of Isadore Napp.) 
of the eards that you used to submit the prices? 

A. | eouldn’t—it is a blank eard. 7 wouldn't 
know, and 1 don't remember at that time what. the 
prices were. | would have to look them wp. 

Q. Well, did yeu hand out some eards of that 
type? 1} don't mean that card necessarily. 

A. - don'ts veeolleet that: | amesori. 

Q. It doesn’t look at all familtar to vou? 

A. Any eard with a price list on it wouldn't 
look familiar to me, beeause 1 don’t know who 
wrote it, 1 don’t know who sent. it, and I don't 
know where it was gotten at. 

Q. But did vou hand out price lists on cards 
at that time? 

A. J don't reeollect that. T remember having the 
price structure with me, and it was an open book, 
there was no secret about it, what the prices were, 
and [I told them what the prices were. 

Q. I realize that is a long time ago and a lot 
has happened since, 

A. Gut © dont know. It is the same as if I 
showed it to vou; would you be able to tell me, if 
it came out of vour office? 


Q. As I said, L realize it was quite a while ago, 
2» 


but T was just wondering: 
A. I don't recollect that. T would be glad to go 
back to the records and see what the price struc- 
ture was in 1949, and give them to you, or give 
them to the court, as far as I am concerned. 
Q. Do you recall that Talon reduced its prices 
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on 7-inch pin lock aluminum zippers, skirt zippers, 
to 5 cents in the summer of 1949, and for that rea- 
son you reduced your prees on those zippers to 
414 cents? 

A. I wouldn't recollect the exact dating on it, 
but when the reduction was made by the major 
companies, was made to 5 cents, we had to reduce 
them to 444, whatever the date was. 

Q. Was that at the same time the major com- 
panties reduced theirs? A. I heheve so. 

Q. Did California Slide Fastener and Union 
Slide Fastener reduce their prices also? 

A. I never know what then prices were aes, 
haven't got one price. 

Q@. Was the 414 cents priee on the 7-melh zipper 
a stable price, or were any further reductions made 
to say 414 cents or 4 cents? 

A. I don’t know the exact dates of different 
prices, but I know there were other fasteners sold 
on the market below those prices. 

Q. Did vou reduce vours below 444 cents? 

A. At what time? 

®. In 1949. [23] 

A. T wouldn’t be able to answer that, no sit, 
without looking up records. 

Q. Or at any time, do you remember a price that 
you charged less than 414 cents? 

A. Charging less than that right now for them. 

Q. How much? A. Three and a halt. 

Q. How long have you been charging that price? 
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A. I wonld have to look up the reeords on that. 

QO. 1) inean approximately. 

A. IT don't knew: six months, seven months. 

Q. Do von know, ronghly, how far hack it has 
been since vou redneed from: 414 eents ? 

A. No, that would be hard to tell. 

Q. You think it might have been two years ago, 
tinee veads 20.7 

A. 7 still wonld have to look up the records. 

Q. Do you rveeall at the meeting T referred to 
in the local Talon offices on September 30, 1949 
whether there was any discussion about the stabiliz- 
ing of zipper prices? et lent reall at, 

Q. What was the purpose of that meeting? 

A. JT don’t know what the purpose of the mect- 
ing was, but there was a question T believe at that 
time about another zipper coming out to the Coast 
here, to he mannfactured by the Talon people. I 
heheve [24] the name was Wilzip, below the price 
of the Talon fastener, and there were rumors they 
were going to bring the zipper here to the Pacific 
Coast. And T heheve the whole topie of conversa- 
tion was to try to ask Talon people to trv and 
keep Wilzip ont of this market here, if possible. 

Q. What reason did they give for bringing the 
Wilzip ont here? 

A. I don't believe they gave any reasons for 
bringing the zipper ont here, beeanse they didn’t 
have it out here. 

Q. Who called that mecting? 
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A. T don't know. 

@. How did you happen to get there? 

A. TJ had a telephone call from My. Eisenberg, 
IT believe, there was gomg to be a meeting. I was 
to tell him if I wonld attend. T don’t know whether 
Mr. Lipson ealled or not. I remember Mr, Eisen- 
berg calling, 

Q. Was that all that was said, that Talon was 
gome to bring the Wilzip out? 

A. That was the topie of conversation. 

@. And you don’t recall any reason given for 
bringing it out here, is that true? 

A. They were not here with the zipper yet. 

Q. They had the Talon zipper here? 

A. They had the Talon; they didnt Tage ihc 
Wilain. 

Q. Why was it they had to call a meeting, to 
tell the competitors they were going to bring a new 
zipper out? 

A. T don’t know who ealled the meeting. [25] 

Q. Who presided at the meeting? 

A. I don't think anybody presided at the meet- 


ing. 
Q. Who did most of the talking? 
pe Je alae 


Q. You did? What were you talking about? 

A. Trving to sell them the idea they shouldn’t 
brig the Wilzip out here, it wasn’t neeessary. 

Q. What do you mean by wasn’t necessary? 

A. That the competition wasn’t of that nature, 
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out here, and I think the boys were trying to uphold 
the price and make a living out of the zipper in- 
dustry. 

Q. Did either Mr. Yeager or Mr. Detweiler of 
Talon say anything about trying to uphold the 
price? 

A. 1 don't believe they did: T don’t beheve they 
did. I can’t recollect, though. 

Q. In other words, vou merely got together m 
Talon’s offices and Talon said for no reason at all, 
said they were going to bring out the Wilzip zipper, 
is that trne? 

A. They didn't say anything. 

Q@. How do vou know the Wilzip zipper was 
around ? A. There were rumors around. 

Q. Did either Mr. Yeager or My. Detweiler say 
anything abeut introduction of the Wilzip zipper 
back East. and its effect on smaller manufacturers? 

Beet that t recall. [26] 

Q. Now. this improved machine that we referred 
to, of the type which vou now have in vour factory, 
and of the type which vou saw at Prentice. is it not 
a machine into which vou feed metal strip and tape 
and which forms zipper elements and attaches them 
to the tape? 

A. Well, that’s the same answer: yes, it goes 
for the old-type machine too. 

Q. And that same improved machine which is 
the type vou have, and the type that they have at 
Prentice, this experimental machine, operated at 
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1,700, 15 that vight® Ae Vhat’s meine 

Q. Uave von talked to anyone other than Mr. 
Hepworth about the matter of this testimony? 

A. I haven't talked to anybody. I haven’t even 
talked to My. Hepworth abont this testnnony. 

Pardon me, I spoke to the Prentice people, and I 
told them that I got this subpoena, and I asked 
them what kind of information they can get ont of 
me, when they ean get all of the information out of 
them; they have all the drawings and papers avail- 
able; and they tell me that My. Lipson ealled them 
on the phone, and they would get in touch with 
their attornevs, Eastern attorneys. That's about all 
the conversation I had with anybody. (This entire 
paragraph doesn’t register and doesn’t make sense 
ier dite ICE) 

Q. Did they tell you that they had informed Mr. 
Lipson that vou could testify regarding the ma- 
chines? 

A. They did not. They wrote me a letter, on 
June 22nd. The contents of the letter: [27] 

“Wear Mie Nii: 

‘Sometime ago you advised us that vou were in- 
vited to testify in court regarding the Prentice zip- 
per machine owned by onr company which you op- 
erate in California wnder our license. Please be 
advised that under our exclusive agreement with 
the Roxy Thread Company, von understand that 
our machines employ special methods and develop 
know-how that should not be known or divulged to 
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anyone except your own mechame employees.” 

And as’ matter of fact. the eniployees that age 
employed in my place today were taken from the 
Prentice plant, and T didn’t divulge anything to 
anybody, beeanse I don’t know what to divulge. 

And signed hy Mr. Trip, president. 

Q. Jt was my understanding that let's see, 
around 1945, you bad machines that operated as 
dest as 1.700 19.101., 1s that true? 

my. laut. Saapt so. 

Q. How fast did they operate at that time? 

A. Abont 450. 

Q. You didn't have any that operated at 1,200? 

AV aT 

Qo Not evena thonusand® NO ING: 

Q. Has anvene at any time discussed with rou 
the matter of giving testimony in this litigation ? 

A. No, exeept Mr. Lipson was over at my louse 
a few weeks ago, and he discussed with me about 
testifving in this case, and T [28] explained to him 
at that time for him to get the proper knowledge 
and the actual workings of the machine, take the 
matter up with the Prentice people, that T was sure 
they would be able to give him all the information 
he was looking for. 

Q. Have vou ever discussed any phase of this 
htigation with anvone at the offices of Lyon & Lyon, 
anyoue connected with those offices ? A. No. 

Q. With Mr. Meech of the Talon Corporation? 

Pee eel 
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Q. Meech. A. I don’t know him. 
Q. With an attorney by the name of McCoy in 
Cleveland ? A. I don’t know the gentleman. 


Q. You have never discussed the case at all with 
any of those people? 

A. T don’t know them, never heard their names 
berore. 

Q. Or any representative of the Talon Corpora- 
tion ? A. No. 

Mr. Moekabee: I beheve that’s all. Thank you 
very much, Mr. Napp. 


(Deposition of Witness Napp coneluded at 
12:35 pam.) [29] 


Signature of Witness 

The undersigned certifies that he has read the 
foregoing testimony addueed at the place and on the 
date shown in the above-entitled cause; that the 
twenty-nine (29) pages of testimony constitute a 
full, true and correct transeription of said testi- 
mony; and that changes, alterations or modifica- 
tions, if any, have heen noted by the notary public, 
Florence J. Farnsworth, at my suggestion, and ini- 
tialed by me in each instance. 


Los Angeles, California, 8/9/1955. 


/s/ ISADORE NAPP, 
Deponent. [30] 


[Endorsed]: Filed Sept. 27, 1955. 
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DEPOSITION OF WILLTAN® UO. HiPwWwORTE 


Deposition Suite, Offices of Vernon L. Polk & 
Associates, 541 South Spring Street, Suites 316-17, 
Los Angeles 13, California, Wednesday, July 20, 
195). 

Appearances: For the Plaintiff: None. For the 
Defendant: Allan D. Mockabee, Esq., Attorney at 
Law, 4063 Radford Avenue, Studio City, Califor- 
tide POplaa 6-1389. [1]* 

Wherenpon, 


WILLDAM UW. HEPWORTH 
a witness called by and on behalf of the Defendant, 
after being first sworn by Vernon L. Polk, CSR, a 
notary public in and for the County of Los Ange- 
les, State of California, was examined and testified 
as follows: 
Direct Examination 

Q. (By Mr. Mockahee): Myr. Hepworth, will 
vou please state vour full name and address? 

A. William U. Hepworth, 4430 West 63rd 
Street, Los Angeles (43). 

Q. What is your oeenpation at the present time? 

A. Maintaining zipper machines. 

Q. At what place? 

A. What do yon mean, what place? 


* Page numbers appearing at top of page of Original Depo- 
sition. 
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Q@. At what place 

A. Oh, at Roxy Thread Company, 849 Sonth 
Los Angeles Street. 

@. You speak of zipper machines; just what do 
you mean by a zipper machine ? 

A. Well, it is a machine that stamps out the 
metal and clamps it onto the tape and manufac- 
tures a continuous chain zipper, or in sizes. 

Q. YT might mention before we go anv further, 
just so vou fully understand what this proceeding 
is, as you probably know, T am going to ask yon 
questions, and von are to answer them, under oath, 
[2-3] just like vou were in court. These depositions 
are taken to he incorporated in the record of a ease 
now pending in the United States District Court 
for the Southern District of Califorma. You will 
be given a copy of these depositions and have an 
opportunity to correct them if anv mistakes have 
been made, and you will then sign it and swear to 
it before a notary public. 

The fact that no counsel have appeared on the 
other side does not make the proceeding any less 
formal than if counsel had appeared or if testimony 
were given mn court. 

One other thing: T am not trying to frighten von 
or anything like that. 

A. Tam not frightened. 

Q. But I would like to have vou be very eareful 
with vour answers, because we have information to 
the effect that this particular infrmgement suit. ts 
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being investigated by the Department of Justice, 
Antitrust Division. 

Mr. Lipson: J showed the letter to Mar. Napp. 

Q. (Byeiir. Mockabee): Wou stated that you 
are a maintenance man. Wonld vou please biietly 
state what your training ts in the mechameal field 
in general, and in the zipper machine field im pare 
ticular? 

ee Moll, 1 was teamed hy G. KE. PrentteesMann- 
facturing Company, in) Berlin, Connecticut, and 
went to school there for a number of weeks, learnt 
the setup of the presses. 

I dont know what else vou want to know 
about it. [4] 

Q. In that course of instruction at the Prentice 
Company, were you instructed as to the complete 
construction and operation of their zipper manu- 
facturing machines ? 

The Witness: Yon want to repeat that last part 
again? 

(Last question read.) 

A. Only the operation of the machine, is all that 
IT was instructed on. 

Q. At that time did vou Jearm anything about 
the manner in which the machine was built ? 

A. NO. 

Q. Did vou become familiar with anv of the 
functional parts of the machine ? 

A. Just the setting up of the machine. 

Q. What do vou mean by setting up? 


1574 Talon, Inec., a corporation, vs. 


Defendant's Exhibit “BS’—(Continued) 
(Deposition of Wilham U. Tlepworth.) 

A. Well, if a part would wear out, it would be 
given to you and you would just replace the part. 
Is that what you meant? 

Q. You would replace it in the machine? 

A. Yes, it would be supphed to you. 

Q. So as a school of imstrnction, the purpose 
and result was that you learned the various parts of 
the machine which were taken ont and put baek in, 
is that commect® A. That 1s correct yex 

Q. ad you had any previous edueation or expe- 
rience with pinch presses ? 

A. I had had no mechanical experience before. 
I used to [5] manage a grocery store. 

@. When did you go to the school at Prentice 
Mannfacturing Company? 

A. I would say approximately 1938. 

Q. And you have been engaged in maintaining 
or working with zipper machines since that time? 

Aa Phar is tne, 

Q. Where have you been employed in connection 
with the maintenance of zipper manufacturing ma- 
chines ? 

A. At G. E. Prentice Manufacturing Company, 
and I was there approximately two years. And they 
opened up their Los Angeles plant here, and they I 
beheve operated it approximately a year and it was 
sold to the Stronghold Manufacturing Company. 
That is Stronghold Fastener Company, I helieve 
it is. And they hung onto it about a vear, and Roxy 
Company hought it over, and I wonld say that was 


| 
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approximately, oh, 1940, approximately, and T have 
been with them stnee then. 

@. Do vou have any comiection with the Pren- 
tice Company at. the present time ? 

». Do T havea? 

Q. Yes. 

Wo, | work for Roxw Company. 

Q. Were the machines at the Prentice Company 
when vou reeeived your imstruction, and those at 
Roxy Thread Company, the same general types of 
machines ? 

A. Were they puneh presses, is that what you 
mean? [6] 

Q. Let me be more specific: Were they the same 
general types of zipper manufacturing machines? 

A. Im general, except for a few new—a new 
process of doing the operation. In other words, it 
had no slide. 

Q. What do vou mean by “slide”? 

A. The slide would be underneath the die and 
the punch press would push the unit through the 
die to he picked up by the slide and then the slide 
would push it out and clamp it on the tape with a 
pair of knockers. 

(). What machine is that you are describing ? 

A. Well, that is the old-type punch press. 

Q. The old-type punch press, you say? 

A. Yes. 

Q. Is that the type used at Prentice Manufac- 
turing Company in instructing you? 
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ie Vice ste 

Q. Is that the type that is and has been used by 
Roxy Thread Company ? 

A. Not completely, no. We have had new ma- 
chines i the last approximately six years, 

Q. Were there any machines at Roxy Thread 
Company when you went to work for them which 
did not have the shde? EON 

Q@. When did vou first see a machine at Roxy 
Thread Company without a slide? 

A. At that approximate time, about five or six 
years ago. [7] 

Q. Referring to the machines at Prentiee Man- 
ufacturmg Company, when you were there, and 
those used by Roxy Thread Company when you 
went. to work for Roxy, did those machines have 
mechanisms for intermittently feedimg a flat band 
or strip inte the machine towards the punches on 
the ram? 


A. In other words, did it have a stock feed that 
fit in the metal? 

Qo Vos, ingthe form of a flat stripe 

A. In a flat 1ibbon strip. 

Q. It did, is that true? 

A. It had a stock feed to feed the metal in. 
They have to have a stock feed to feed the metal in. 

@. And these machines had it? 

A. Yes. You are speaking technically, and we 
don’t speak so technically, that is the whole thing; 
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T have to stop and think. You ave using different 
terms. 

Q. Tam using different terminology than you do? 

A. That we don’t use. 

Q. And there was on these machines at. Prentice 
and when von first went to Roxy, a vertically mov- 
able pnneh carrier, or ram ? 

A. Yes. It’s the one and the same machine, is 
that what vou are trving to get at? 

Q. To was just trying to identify some of the 
parts of the machine. 

A. It’s one and the same machine, what we 
worked on at [8] Prentice Manufacturing Company 
is exactly the same machine as when Mr. Napp took 
it over, if that is what vou were trying to get at, or 
vou are just trying to identify certam parts of the 
machine, am I correct? 

Q. That is true, but I also want to identify 
some parts of it. 

And I suppose these machimes to which we have 
referred also had means for feeding a cloth tape to 
a predetermined position in the machine ? 

oe Thates correct. 

Q. At which point the formed elements were 
apphed to the tape? A. That is correct. 

Q. When the metal stock or strip was fed into 
the machine, was it in the form of a smooth flat 
stripe ive es, dora 2020) 

Q. When a portion of the stock or strip was fed 
beneath the punches, did the punches on the verti- 
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cally movable ram fully form the fastener element? 
The Witness: Would vou repeat that again? 
(Last question read.) 

A. No, that didnt fully form it. Orieimalig ae 
had a bushing that formed the tit on the unit, and 
then it rested in a recess and was punched off of 
the next operation. Then it was a complete wnit. 

Q. I didn’t mean that they were all formed in 
one punch. 

A. Well, that’s the way T understood you to say. 

Q. But they were all formed by the single punch 
earrier or ram, which moved vertically? [9] 

A. That’s correct. 

Q. And the tit or the 

A. You are speaking of the old presses, I imag- 
ine, what we used at Prentice? 

Q. The old presses that were at Prentice, and 
that were at first at Roxy? A. Yes: 

Q. So that you first formed the tit or recess and 
projection and then on a sueeeeding down stroke of 


the punch earrier, the remainder of the element 
was formed ? 


A. The remainder was punched out, punched 
throngh the die and onto the slide. 

Q. And after punching out the element, was it 
then applied to the tape and seeured to it? 

A. It was carried forward by the shde and 
knockers clinching on the tape. 

Q. How far forward was the carrier? 

A. Twould say about an inch and a half, because 
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the shding meechanisin had to push the knockers 
out, the earner, to really elinch it on the tape. 

Q. Had to push what out? 

A. Push the knockers out. 

Q. Desenbe the knockers, please. 

A. Well, the knoekers is a piece of, two picecs 
of steel that are formed to chneh the element onto 
the tape. [10] 

Q. In other words, the slide operated to separate 
the chnehing members, is that what you mean ? 

A. No, T don’t mean that. The front mechanism 
separates the spaeing of the mut. 

Q. 1 don’t mean the spacing of the clements. 
I am speaking of the separation of the knockers or 
closing jaws as we have called them in the ease. 

A. Mies: 

Q. Is it my understanding that the slide moves 
the knockers or closing jaws apart so that the ele- 
ment can be plaeed in position on the tape and then 
the knockers or closing jaws are brought together 
to clineh the element on the tape? 

A. The knoekers elinch the clement on the tape. 
It’s all being timed between the punch and the 
slide. 

What operates the knockers? 
The shde pushes the knockers out. 
What operates the shde? 


oD = 2 


Well, you have a back ram that. comes in like 
this G}lustrating) ; and von are timing your vertical 
ram with the back ram. 
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Q. Is the hack, or as von have indicated with 
your hand, horizontally movable shde actuating 
ram, operated from the main shaft which raises 
and lowers the punches ? A. ‘That ieaiaies 

Q. Wonld you say that the machine which we 
have been disenssing is an eccentric press? [11] 

A. What de you mean by that? 

Q. One which is operated by connecting rods, 
connected from eceentries om the main power shaft 
to the punch carrier? 

A. Wt is a crankshatt machine, 

@. With connecting rods and eccentrics, is that 
true? A. Yes. 

Q. All of the mechanism for feeding the stock or 
iwnetal stmp and the tape and for forming and apply- 
ing the elements to the tape is mounted on a unit 
on a hase, is that true? A, ‘Uhat 1s tie 

Q. Is the ram upon which the punches are ear- 
ried vertically slidable hetween a pair of gibs or 
posts? 

A. Does it come out, in other words, is that what 
you mean ? 

@. Does it side up and down between a pair of 
eibs or posts? A. No, it is stationary. 

Q@. Tam speaking of the punch carrier. 

A. In other words, the ram. 

Q. The ram? 

A. Yes, the vertical ram. It is stationary, liaise 
has a cirenlar motion. 

Q. Has no vertical motion ? 
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A. Well, just at the crankshaft point, where it 
goes around. It is the erankshaft pomt that drops 
the— 

». Drops the ram, is that true? 

Ee \ Gs. 2] 

Now, what guides the ram, in other words ? 

A. Well, it has gates to guide the ram. 

Q. «Are there grooved or channeled posts on 
either side of the ram? 


a 


A. Deep channel, ves, on either side. This ram 
ean be raised or lowered, vou know. 

Q. To adjust the stroke? 

A. To adjust the stroke. 

Q@. Yes. A. But is only a short stroke. 

Q@. But T was speaking of the general operation 
movement. 

=. It is just a crankshaft, drops down and 
eomes back up. 

Q. Do vou recall how long a stroke that has, the 
ram? 

mee believe it was an inch and a half JNowe I 
am guessing that. T don't actually know. I would 
suess it to be that. 

Q. Did these earlier machines vou speak of op- 
erate to produce a single zipper stringer, or two 
zipper stringers, at the same time? 

A. They were single, One side is all they pro- 
duced. 

Q. Were the newer machines single or double- 
header machines? 
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A. They were single; they are single. 
Pardon me, T imagine you are speaking about the 
streamlined unit, aren’t you? 


Q. Jam speaking 

A. Zippers in general, are you speaking? [13] 

Q. Iam speaking of machines that make one or 
two stringers simnitaneously. 

A. No, we make one stringer, and always have, 
on both the new and the old machine. 


Q. Did any of these machines in the formation 
of a zipper element completely punch out any ma- 
terial from the strip? 

A. That is the complete element, all m one 
stroke? 

Q. No, I am speaking of the manner in whieh it 
is formed in first the reeess and projeetion, and 
then im the remainder of the clement being punched 
out. lay its formation, 1s any palit of themsimip 
punched out and wasted? 

A. No, none at all. 

Q. In forming the zipper elements, which as you 
have deseribed results from punching them out of 
the metal strip or stock, is the head, or what ends 
up as the projecting portion of the zipper element 
on the tape, formed by punching out a part of the 
stock and simultanconsly formime the legs of the 
next element ? 

A. Which machines are you speaking of? 

Q. On any of them; if so, deseribe which. 
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A. No, the projection, as you eall it, is formed 
by either a bushing in a tit. puneh—— 

Q. No, | beheve you nnisunderstood me. 1 mean 
the head end as distinguished from the leg end of 
the element: is the head end formed by punching 
out material in the strip which also forms the legs 
of the next element? [14] 

A. It is punched out in one operation. You form 
the head and the legs without serap, in one opera- 
tion. 

Q. And the head of the lead element comes out. 
of the portion between the legs of the following ele- 
ment, 1s that. true? A. hat is true, yes. 

@. Is one element completed at each stroke of 
the ram? 

A. One clement is punched out at each stroke 
of the ram, 

Q. In other words, it is completely formed ex- 
cept for the just preceeding formation of the tit or 
reeess and projection ? 

ae That is true. The titeind the cipehole is 
formed in one operation. 

Q. Are the closing jaws for clamping the ele- 
ments on the tape mounted 1m a manner in which 
they slide on the machine ? 

Peeiicy slide amarhioldert 

Q. What actuates the jaws? Is it a lever actua- 
tion, a caniactuation, or what is it? 

A. It is a cam actuation. 
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Q. And the jaw actuation is timed in sequence 
with the operation of the punches, is that tine? 

A. Yes, toa decree 

Q. In other words, is there a synchronized move- 
ment of the ram with its punches, and the move- 
ment of the jaws? 

A. The movement of the ram; it is synchronized 
with the movement. of the ram. 


@. The jaws are? [15] A. Yes: 
@. Is the means for feeding the metal strip a 
roller feed? A. Yes, the roller stock feed. 


@. Are the rollers cormgated or in some way 
surfaced so that they grip the strip? 

A. Well, vou see, vou are talking about two dif- 
ferent machines. One—— 

Q. Are they different on the two machines? 

A. They are different on the two machines, yes. 

Q@. What type of feed was on the earlier ma- 
chine? no Aa iat roller teed. 


Q. Smooth roller, you mean? 

A. Smooth roller, yes, six. 

@. And on the later machine? 

A. Itis a corrugated one. 

Q. Are the rollers under spring pressure of any 
kind? AS Yes sin, 

Q. Are they both driven? A. Yes, sein: 


Q. What type of intermittent feed mechanism 
is used in connection with the feed rollers? 

A. Well, they work off the main cam. 

Q. Isn't that roller operation intermittent? Do 
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the rollers rotate continuously, or do they step at 
intervals ? A. They stop at intervals. [16] 

Q. What gives this intermittent motion to the 
rollers? 

A. Well, on the old press, we used to work them 
with chain, that had a Ing on it, that would throw 
it. On the new one, it just works off the cam and 
stops the stock feeding. The punel still goes up 
and down, but the stock stops dead. 

Q. There is no ratchet feed of any kind? 

A. Yes, there is a ratchet ‘feed. 

Q. What type of tape feed was on the two types 
of machines? A. <A ratchet feed tape puller. 
Q. Did the tape feed have one or two rollers? 

A. Double rollers. 

Q. Double rollers? On both machines? 

A. Isoth machines. 

Q. Are those rollers under pressure toward each 
other? A. Spring pressure. 

Q. Is any means provided in the form of a 
brake or similar device to prevent the tape from 
backing up? 

A. On the old machines, there was a device, a 
roller spring deviec to prevent that. 

Q. You mean a separate roller device from the 
feed rollers? 

A. In between the two rollers, there was one 
that held the sizing. 

Q. By sizing you mean tape, is that true? 

A. Yes, sir. 
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Q. Did either of the machines referred to have 
any means [17] for holding the tape under tension? 
That is, that portion of the tape upon which the 
aipper elements are being applied? 

A. Well, it was held under tension from beneath, 
by a tape clamp. 

Q. Was that a friction shoe or something like 
that? 

A. It was just a set of clamps with a clearance 
for the bead to go through. 

Q. The bars or rods pressed together? 

i satel, 

Q. And the tape spread between them to retard 
the movement of the tape or to hold it under ten- 
sion ? 

A. To hold it under tension so that you could 
space each unit a correct amount of distance apart. 

Q. They were on the old machines and the new 
machines, is that true? 

A. That is correct, in different, ina little differ- 
ent forms, shghtly. 

Q. But the function was the same ? 

A. The same idea, yes, under the spring tension. 

Q. Do you remember when you first went with 
Prentice, or while you were with Prentice, the 
speed of operation of those machines ? 

A. This would be purely a guess on my part: 
I would say about 275 to 350, in those days. 

@. Upon what do you base your guess? 
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A. Well, we did time some older machines. It 
just looked [18] about that, as a guess. 

Q. Did you have any method for timing the 
speed of machines? 

A. We did a number of vears ago, ves. 

Q@. How did you do that? 

A. Well, vou have an automatic timer that you 
stick on the flywheel that counts the revolutions of 
the machine, 

Q. And from the number of revolutions you 
could compute the speed of the machine? 

A. Plus the work of the machine. 

Q. Were the Prentice machines speeded up 
while von were working for Prentice? 

A. Well, they were shghtly; maybe onee while I 
was there, they speeded them up slightly. 

Q. Do you know approximately how much that. 
would be? A aos done 

Q. Were the machines at Roxy Thread Company 
speeded np to any extent? 

A. Yes, we speeded them up to 500 revolutions 
a minute. 

Q. Do yon know when that was? 

A. Oh, approximately 1941 or 1942. 

Q. Wave they been increased in speed since 
then? 

A. In the new type of machine. We don’t have 
any, haven’t had any old type machines in five or 
six years now. The new type has been specded up. 

Q. How fast do they operate? [19] 
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A. We haven't timed them, but the new motors 
we put on are supposed to be about 1,700. 

Q. Would the motor speed reflect the production 
speed of the machine? A. Oh, ves: 

@. How did vou determine the speed up to 500 
revojutions in 1941 or 1942? 

A. We had a timer that we did timing with. 

Q. Did you do the timing, or did someone else 
do it? A. Someone else did the timing. 

Q. Did you witness it? A. I witnessed it. 

Q. And the old Roxy machines were not speeded 
up above 500, is that true ? 

A. No, that type of machine wouldn’t — it 
wouldn't be profitable to speed it up, I don’t imag- 
ine, 

Q. Why is that? 

A. Well, it was a belt-driven machine. 

Q. You mean there was a belt from the motor 
to the main shaft of the machine? 

A, That’s true. 

Q. Was the machine itself capable of faster op- 
eration with a different type of drive? 

A. The same machine? That’s my opinion, you 
are asking for? [26] 

Q. Yes, from vour experience with zipper ma- 
chines. 

A, Well, the cam probably would have to be 
worked over, and you had too long a stroke in it. 
With an inch and a half stroke, it had aeeidinc 
key that if it ever shut off without any braking 
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device, it would fly all around the reom. You 
couldn't stop it. It would have to be redesigned 
entirely. 

Q. Could that change adapted to a higher speed 
be made by a person familiar with the operations 
of the machinery ? 

A. TP wouldn ( Siar so, no, not faniilimea swith the 
operation; familiar with building a zipper machine. 

Q. A person familiar with building zipper ma- 
chines ? pe Payouldtene so. 

Q. Were you familiar with the building of zip- 
per machines ? 

A. No, IT am just familiar with the operation of 
the machine. 

Q. Do you know how to eompute machine pro- 
duetion speed from the speed of the motor, the- 
speed of the main shaft, or the speed of the motor 
and the size of the pulleys on the main shaft? 

A. TI would know if [ knew how many units per 
une: 

Q. How many zipper elements per inch? 

BOs: 

Q. Tow do vou figure that? 

A. Well, you would have so many revolutions ¢ 
nunute, and vou would count the inches that a per- 
son was putting out, and vou could figure out how 
many. 

Q. Just simple arithmetic, is that it? [21] 

A. Just simple arithmetic. 
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@. Yes. On these old machines, what was the 
motor speed? 

A. The speed IT don’t know. I know, I told you 
the speed that the press was rmmning. 

@. These old machines were motor-driven, 
weren't they? A. Yes, belt-driven. 

Q. From a motor? A. Yee aie 

Q. Do you remember the sizes of the pulleys on 
the motor, pulley on the motor? 

A. Well, we had a senes of pulleys. The 5-inch 
was the one that took us to 500, I am fairly snre of 
that. 

Q. Five-inch pulley on the motor shaft? 

A. Yes. 


Q. Do you remember the pulley on the crank- 
shaft of the zipper machine ? 

A. Just the flywheel is on there. 

Q. Well, the belt ran from the motor pulley to a 
pulley on the A. To a flywheel. 


Q. To a flywheel? A. Yes. 

Q. How big was the flywheel? 

A. I don’t know. 

Q. Would you approximate the size of it? [22] 

A. Fifteen inches. 

Q. Fifteen? A. In diameter. 

Q. Then vonr motor IT suppose ran at 1,750, is 
that 10 A. On the old machines? 

Q. Yes. Aa NG. 


Q. The electric motors? How fast, 1,725? 
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A. 1,700 on the new ones, the plate states. T be- 
lieve T told vou T didn’t know what the 
Q. Oh, 1 beg vour pardon. 


A. The one on the old machines ran; but it did 
run 500 revolutions a minute on a 5-meh pulley. 

O? It was astindard motor? 

A. It was a standard motor. 

Q. And that was you say 500, that was on the 
Roxy machine, on the old Prentice machine ? 

ee NCS. 

Q. On a No, 3 zipper, do you recall the spacing 
of the zipper element or the number of elements 
per inch on the tape? 

A. I don’t know anything about a No. 3. 

Q. Do you know the 

A. We only make streamline out here, No. 2’s. 

Q. No. 2, what is the number of elements per 
ich on those? A. Thirteen per inch. [23] 

Q. Prior to the giving of this testimony, have 
you discussed the matter with anyone? 

A. Just with Mr. Napp, that’s all. 

Q. What was the general trend of your discus- 
sion ? 

A. Just the process of the new machine, and 
how we made the zipper. 

Q. Weren’t you already familiar with it? 

A. I was, but Mr. Napp wasn’t, not familiar. 

Q. Oh, I see; you were sort of bringing him up 
to date on how his machines worked, is that true? 

A. The technical data on it. Mr. Napp could 
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work on the old machines shghtly, very, very 
shghtly, but the new ones, he hasn’t done anything 
on them. 

@. Did you diseuss the giving of this testimony 
with anyone else? 

A. No. You mean about the subpoena? I told the 
office man that I got a subpoena. 

Q. No, I meant the testhnony which you were 
going to give. AW No: 

Q. Did anvone, Mr. Napp or anyone else, give 
you instructions as to what to testify to? 

A. Just tell the truth, that’s all. 


Q. Fine. Do vou know where the present Roxy 
Thread Company machines came from? 

A. From Prentice. [24] 

@. They were purchased from Prentice, is that 
true? 

A. They are heensed by Prentice. They own the 
machines. 


Q. Prentice or Roxy? A. Prentice. 

Q. Oh, Prentice owns them and leases them to 
Roxy Thread ? Aa” ‘That is coriccs 

Q. Do the Roxy Thread machines have any se- 
rial numbers ? A. Thelieve they do. 


Q. Do you know what they are? 

A. I don’t know. 

Q. Ronehly? 

A. I wouldn’t even guess. I don’t know anything 
about it. I know they have a plate on them. 
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Defendant's Exhibit “BS°—(Continued) 
(Deposition of Wilham U. Hepworth.) 

@ Do vou reeall if the numbers avresover or 
under a hundred ? 

A. T wouldn't even guess, because I don’t know. 

Q. How many machines does Roxy have? 

a, ec: 

Q. Have vou at any time seen any other zipper 
manufacturing machines? & No, lahavent. 

@. Did you have any, or did Roxy Thread have 
any machines in 1940 or 1941 which operated as 
dich as 1.200 r.p.nw® TAF Ke 

Q. Did you ever see any motors on any Roxy 
machines which stated a speed of less than 1,725 
Pepan.? [25] ie No, sin 

Q. JT believe when we first started talking about 
speed of machines, you said something about the 
machines at Prentice when vou were there, oper- 
atin’ at 270 350 r.pmay 

A. That 3s a sness. 

Q. Now, based on vour knowledge of ordinary 
standard clectrie motors, with I think vou said 
about a 5-inch pulley on the motor shaft, is that 
correct ? A. That. 1s correct. 

Q. Wouldn't vou have to have a pretty good- 
size flywheel on the zipper punch press to get down 
to a speed of 275 to 350? 

A. Mind, vour pulley is regulating vour speed; 
vour flywheel remains the same. 

Q. I mean with a 5-inch pulley and 

A. Now, you are speaking about Prentiee ma- 
chines now? 
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Defendant’s Exhibit “BS”—(Continued) 
(Deposition of Wilham U. Hepworth.) 

On Yes. 

A. Prentice machines, at Prentice, never had a 
5-ineli pulley. 

Q. Do vou remember how hig they were? 

A. lTecoulint tell you 

@. Approximately ? 

A. Not even approximately. 

Q. You remember approximately what size the 
flywheel was on the Prentice? 

A. The same size as what Roxy has. [26] 

@. About 15 inches I think you said? 

A. That’s a guess. 

Q. Approximately ? 

A. Yes, Prentice was belt-driven, belt-driven 
from overhead, whereas Roxy was individually 
mounted motors. 

Q. Just to clarify one httle thing there: In the 
mechanism for forming the elements, do the punches 
carried by the vertically reciprocating ram, reeip- 
rocate downwardly toward and upwardly away 
from cooperating dies? 

A. Up-and-down motion, correct. 

@. And the dies are stationary on the hase and 
the punches are movable with the ram, is that cor- 
rect? A. Yes, sir. 

@. And the punches are all located close to- 
gether on the under side of the ram block? ‘ 

A. In a punch block. 

@. In a punch block. At the time you went to 
work for Prentice, and after you had been there a 


Union Slide Fastener, Inc., a corporation 1595 


Defendant's Exhibit. "BS’—(Continued) 

(Deposition of William U. lepworth.) 
while, did you know the comparative speeds of 
Prentice machines and those of other manufac- 
turers ? 

A. ‘No, I didn’t. I didn’t even know there was 
any other manufacturers when T first went there. 

Q. Did vou later learn the conrparative speeds 
of Prentice machines with those of other machines? 

A. Just hearsay, trom what is in ‘the trade, 
every zipper man would know. [27] 

Q. How did the speed of the Prentice machine 
compare with the speeds of other machines? 

RY Well, © didnufw know that until many years 
later, in faet, until I was out here in Los Angeles. 

Q. Do you know Howard Treloar? 

ee Yes, Sit. 


Q. Is he employed by Roxy? in SS Sha 
©. @Was he emploved by Iexy before or after 
you? A. About the same time. 


Q. Do you know when he first was employed by 
Prentice? 

A. No, I don’t. It was a few years before my- 
self, 

Q. What is his eapacity with Roxy Thread Com- 
pany? A. He is a maintenance man. 

Q. He does the same type of work that you do? 

a Yes, sir 

Q. Who grinds the tools at Roxy Thread? 

A. We grind the tools. 

Q. That is, you and other employees? 

A. Yes, sir. 
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Defendant's Exhibit “BS’—(Continued) 
(Deposition of William U. ILepworth.) 

Q. How many of your? 

AY Just te ivo ol “us: 

Q. What portions of the machine require grind- 
ing or regrinding ? 

A. ‘The punch and the dic, and the inser ® 
should say. [28] 

Q. The de insert, you mean? Aw Wee 

Q. Do you as a part of your duties periodically 
check the maehines to determime whether the 
punches need resharpening or regnnding ? 

A. Yes, sir. 

Q. <As your tools wear to the point where they 
need replacement, who makes the new tools and 
new punches? 

A. They are purchased from Prentice. 

Q. They are purchased ? 

A. The Prentice Manufacturing Company. 

Q@. Are there any facilities at Roxy Thread for 
manufacturing and replacing any parts on the ma- 
ehines? A. Just the knockers, that’s all. 

Q. The knockers are what we have called 
the A. That closes the elements. 

Q. The closing jaws? A. Yes, sir. 

Q. Who makes the new knockers? 

A. 'Treloar makes the new knockers. 

Q. Do you make any parts for the machines at 
all? AS No, don't. 

Myr. Mockabee: J think that’s all. Thank you 
very much, Mr. Hepworth. 


Union Slide Fastener, Ine., a corporation 1597 


(Deposition of Witness Hepworth concluded 
aml l:30 a) [204] 


The undersigned certifies that he has read the 
foregoing testimony adduced at the place and on the 
date shown in the above-entitled cause; that the 
twenty-nine (29) pages of testimony constitute a 
full, true and correct transeription of said testi- 
mony; and that changes, alterations or modifica- 
tions, 1f any, have been noted by the notary public, 
Florence J. Farnsworth, at my suggestion, and ini- 
tialed by me in each instanee. 


Los Angeles, California, August 9, 1955. 


/s/ WILLIAM U. HEPWORTH, 
Deponent. [30] 


[Endorsed]: Filed Sept. 27, 1955. 


[Endorsed]: No. 15714. United States Conrt of 
Appeals for the Ninth Cirenuit. Talon, Inec., a cor- 
poration, Appellant, vs. Union Slide Fastener, Inc., 
a corporation, Appellee. Transeript of Reeord. 
Appeal from the United States District Court for 
the Southern Distriet of California, Central Divi- 
sion. 


Filed: September 13, 1957. 
Docketed: September 18, 1957. 


77 UI PO BRIN, 
Clerk of the United States Court of Appeals for 
the Ninth Cireuit. 
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United States Court of Appeals 
For The Ninth Cireuit 


No. 15714 


TALON, ING., Plaintiff, 
VS. 


UNION SLIDE FASTENER, INC., 
Defendant. 


STATEMENT OF POINTS FOR 
PLAINTIFF-APPELLANT 


The points of error of the District Court which 
plaintiff intends to urge on appeal from the judg- 
ment of the Court in favor of defendant in the 
above-entitled action are as follows: 


I. 

The Distmet Court erred in adjudging that 
Claims 1 through 4, 16 and 17 of United States 
Letters Patent No. 2,078,017 to Poux are mvalid 
and void. 

IU. 

The District Court erred in adjudging that 
Claims 1 through 4, 16 and 17 of United States 
Letters Patent No. 2,078,017 to Poux are not in- 
fringed by defendant. 

WOE 

The District Court erred in adjudging that 
Claims 1 through 4, 18 and 32 through 40 of United 
States Letters Patent No. 2,437,793 to Silberman 
are invalid and void. 
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The District Court erred in adjudging that 
Claims 1 through 4, 13 and 32 threugh 40 of United 
States Letters Patent No. 2.457.793 to Silberman 
are not infringed by defendant. 


ca 
The District Court erred in adjudging that de- 
fendant have and recover from plaintitf the sum 
of $20,000.00 1n attorneys’ fees. 


Ni, 
The District Court erred in finding that Sund- 
back Patent No. 1,331,884 was in suceessful use 
prior to Poux Patent No. 2,078,017. 


AVI: 

The District Court erred in finding that Poux 
Patent No. 2,078,017 did not solve a problem but 
its disclosure merely stated a problem and a desir- 
able end result or that it did not teach a workable 
manner or means of accomplishment of the desired 
result. 

WOE 

The District Court erred in failing to find that 
Poux Patent No. 2,078,017 diselosed a method and 
an apparatus for carrying out the method which 
could be made fully operative and functional with- 
out the exercise of invention by any person having 
ordinary skill in this art. 


Tes. 
The Distriet Court erred in finding that Claims 
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I through 4, 16 and 17 of Poux Patent Noms. 
O17 ave invalid by reason of a prior diselosure in 
the art of the method of achieving the end result 
desired by Poux. 
ca 

The District Court erred in failing to find that 
while plaintitf’s machine, Exhibit 5, has improve- 
ments over Silberman Patent No. 2,487,793 the 
same embodies the patented invention of said pat- 
ent and each of the essential elements thereof or 
its full mechanieal equivalent. 


AL 
The District Court erred in finding that the pat- 
ent to Smith No. 1,533,352 relating to paper box 
fasteners is in an art related to the alleged method 
of the claims in issue of Poux Patent No. 2,078,017. 


xX. 
The District Court erred in finding that plain- 
tiff’s proof fails to show that a machine of the 
claims in issue of Silberman Patent No. 2,437,793 


ever operated. 
NUL 


The District Court erred in entering Finding No. 
XAT and in permitting the defendaut to attempt to 
impeach its own witness, Loew. 


Sey. 

The District Court erred in finding that Siuber- 
man entered into a verbal license agreement with 
defendant and subsequent actions of defendant 
ineluding expansion of defendant’s facilities for 
manufacturing zippers were made in reliance upon 
that heense. 
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The District Court erred in finding that defend- 
ant relied upon plaintiff's MeNee’s statement to 
defendant's Loew that no patents of plaintiff were 
infringed, and in reliance upon that statement, de- 
fendant continued to work on machines it was man- 
ufactnring and expended money in expanded manu- 
facturing facilities. 

BONO: 

The District Court erred in entering Finding 
No. XNV reading as follows: 

“Letters, Exhibits 15 and 18, alleged to be notices 
of infringement on behalf of Silberman to defend- 
ant, were written prior to Silberman’s conversa- 
tion with Loew and Lipson about August 15, 1948 
and therefore were prior to the heense granted by 
Silberman to defendant.” 


ey lt, 

The District Court erred in finding that Silber- 
man was not the sole inventor of the device of the 
elaims in issue of is Patent No. 2,437,793 and it 
Was at least in part the work of Tavekost. 


SOG 
The District Court erred in finding that the eon- 
ference in Los Angeles between plaintiff and the 
loeal zipper manufacturers in that e@ity in 1949 
was held in an attempt by plaintiff to maintain 
priee control and evideneed an intent to misuse 
plaintiff's patents and to violate the antitrmst laws. 


cine 
The District Court erred in findmg that the 
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license agreements entered into by plaintiff pro- 
duced the net result that the product of plaintiff’s 
licensees was curtailed. 


Oe 

The District Court erred in finding that the eon- 
tract, Exhibit 7, clearly ties in unpatented with pat- 
ented art when the licensee exeeeded its quota of 
production provided for. 

Sa 

The District Court erred in entering Finding 
No. XXXIX reading as follows: 

“The activities of plaintiff in whieh numerous 
suits were filed and settled withont trial upon the 
grant of quota licenses which amounted to a scheme 
to restrict the production of competitors are ap- 
parent, and typical of these activities was plain- 
tiff’s commencement of the present action after 
McKee, an official of plaintiff, had found no in- 
fringement and plaintiff apparently made no fur- 
ther inspection or investigation.”’ 


AKEL 
The District Court erred in entering Finding 
No, XXXX reading as follows: 
“Plaintiff intended and attempted to monopolize 
a substantial part of the zipper market, has nisused 
its patents and has unelean hands.” 


XXIII. 
The District Court erred in finding that plain- 
tiff’s acts in conneetion with the restrieted lheenses 
must necessarily have ereated a substantial impact 
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on the supply of zippers im interstate commerce 
in the United States and there was publie injury. 
RIN. 

The District Conrt erred m= entering Finding 
No. NXXXNITI reading as follows: 

“Plaintiff's condnet is eonvineing that it consid- 
ered the validity of Poux ‘017 and Silberman ’793 
as being questionable and had not heretofore per- 
mitted their adjudication.” 

AON 

The District Court erred in entering Finding 
No. XXXXYV reading as follows: 

“The action was brought by plaintiff in bad faith 
and without reasonable belief in the validity of the 
patents and the litigation proves harassment and 
miseondnet on plaintiff's part.” 


RAV I, 

The District Court erred in entering Finding No. 
AANA VI reading as follows: 

“Plaintiff, under the pretext of examiming de- 
fendant’s machinery to determine possible patent 
infringement of which it had no actnal knowledge, 
secnred consent to examine defendant’s machinery 
only for the purpose of determining whether in- 
fringement existed, and while under color of such 
an examination learned of a number of improve- 
ments whieh defendant had made npen zipper ma- 
ehinery and eopied defendant’s improvements in 
plaintiff’s machinery, Exhibit 5, without compen- 
sation to defendant. These improvements by de- 
fendant are those listed in Finding NTT.”’ 
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The District Court erred in entering Finding No. 
NANAVILL reading as follows: 


“Having considered the acts of plaintiff leading 
up to the prosecution of this action agaist defend- 
ant and the fact that plaintiff las aeted immed 
faith and with unclean hands and has misused its 
patents, defendant is entitled to reasonable attor- 
nevs’ fees. Taking into consideration the nature 
and complexity of the case; the length of the trial; 
the depositions taken; the experience, standing and 
eminence of counsel; the quality of skill demon- 
strated; the importance of the case to the plaintiff 
and defendant; the risk of the client and responst- 
lity of the counsel; the time fairly and properly 
expended in preparation out of court; time in 
court; and the results aceomplhshed, it is found that 
the reasonable value of the services of attorneys 
for the defendant is Twenty Thousand Dollars 
($20,000.00). 


‘In considering the relative importance of the 
work done by defendant’s attorneys with regard to 
violation of the antitrust laws, while it was done in 
part in support of defendant’s counterclaim, it was 
also done as part of the work showing the defense 
of unclean hands and the material regarding anti- 
trust violations was used as a shield in defense of 
the patent suit as well as a sword in connection 
with the counterclaim. It was nearly all pertinent 
to the defense to plaintiff’s action, even though the 
counterclaim failed. 
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“It is found that the antitrust problem is the 
only substantial issue if an appeal is taken. To 
provide for the contingency, that on appeal the 
reviewing court shonld find no violation of anti- 
trust laws and be confronted with an apportion- 
ment of fees, and a remand for the purpose of fix- 
ing of fees without regard to services rendered on 
the antitrust violation, then, exeluding the services 
regarding antitrust violations; the reasonable value 
of attorneys’ fees for defendant is Eighteen Thon- 
sand and Five Hundred Dollars ($18,500.00).’’ 


eS e508 

The District Court erred in conelnding that Poux 
Patent No. 2.078.017 and claims 1 through 4, 16 
and 17 thereof is invalid as being anticipated by 
the prior art and because it did not teach a work- 
able method. 

RMX: 

The District Court erred in coneluding that Sil- 
herman Patent No. 2,437,793 is invalid in view of 
the prior art as being an aggregation and not a 
patentable combination bringing about a new re- 
sult. and plaintiff's proofs failed on the issue that 
the machine of Silberman “793 ever operated. 


SENG 
The District Court erred in coneluding that the 
understanding between Silberman and defendant 
on or abont Augnst 15, 1948, was relied upon by 
defendant which changed its position in_ reliance 


thereon and defendant was therefore Heensed under 
Silberman ’793. 
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ANI, 

The Distmet Court erred in concluding that 
plaintiff pnrehased Silberman "793 subject to the 
existing heenses from Silberman to defendant and 
was estopped from thereafter withdrawing the li- 
ceense or charging that the defendant infringed. 


2 GUE 

The District Court erred in concluding that Sil- 
berman was not the sole mventor of his patent in 
suit. 

AS ET, 

The District Court erred in conclnding that Poux 
‘017 is invalid on its face as not teaching a method 
but an end result. 

Re he 

The District Court erred in coneluding that reli- 
ance by defendaut upon Silberman’s statement that 
he would not sue defendant for infrmgement under 
Ins patent ’793 if defendant refrained from selling 
machines in certain export markets and plaintiff’s 
officer McKee’s report to plaintiff which failed to 
indicate infrmgement and MclKee’s statement to 
Loew, former president of defendant, that there 
was no infringement, and defendant’s rehance 
thereon which meluded expansion of defendant’s 
facihties created an estoppel against plamtiff to 
subsequently assert infringement and constituted 
a waiver by plaintiff of a right to sue. 


NON. 
The Distriet Court erred in concluding that by 
reason of the heense agreements entered into be- 
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tween plaintiff and a nnmber of other competing 
companies, and by further reason of conduct of 
plaintiff, plamtiff was emlty of misuse of its pat- 
ents, bad faith, nnelean hands and violation of the 
antitrust kuws. Therefore, plamtif is not entitled 
to maintain this action even if the patents im suit 
were valid and/or infringed. 


KNEVI. 

The District Court erred in eoneluding that 
plaintiff's contraets between it and competing com- 
panies and its attempts to control prices in the Los 
Angeles area aecompanied by a threat of a price 
war if prices were not controlled, constitute a 
violation of the antitrust laws. 


ARNAVIL 

The District Court erred in concluding that the 
production restmeting contracts entered into be- 
tween plaintiff and its competitors, the cireum- 
stanees under which many of those contracts were 
made, the attempt to eontrol prices in the Los 
Angeles area, the mtrodnetion of a cheaper and 
inferior brand of zipper im the Los Angeles area 
subsequent to the attempt to control prices there, 
the appropmation by plaintiff of improvements 
made by defendant on its machines under the guise 
of an infringement investigation, and the purchase 
of the Silberman patent 7793 shortly prior to suit 
against defendant and the subsequent filing of said 
suit all constitute steps in a deliberate scheme to 
control zipper production in the Los Angeles area 
and throughout the United States. 
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OO OVE 

The District Court erred in concluding that 
plaintiff was guilty of bad faith amounting to fraud 
in securing consent to inspect defendant’s machin- 
ery for possible patent infringement and in utiliz- 
ing such inspection to gain from defendant numer- 
ous Improvements in zipper machimery which were 
incorporated in plamtiff’s machines without com- 
pensation to defendant. 


KARI, 

The Ynistriet Comt erred in conelnding that 
plaintiff through its license agreements with com- 
petitors compelled the payment of royalties on un- 
patented matemals and therefore misused its pat- 
ents in violation of the antitrust laws. 


AXKX. 

The District Court erred in concluding that the 
antitrust laws may be used as a shield as well as 
a sword and are available in this ease as a com- 
plete defense against infringement and the validity 
of the patents. 

LONE 

The District Court erred in coneluding that as a 
matter of law the patents in suit have heen mis- 
used, 

DOGO 

The District Court erred in concluding that the 
acts of plaintiff in misuse of its patents and in vio- 
lation of the antitrust laws substantially affeeted 
interstate commerce in zippers and the public was 
injured. 
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The Distriet Court erred in coneluding that in 
view of the conduct of plaintiff in eonnection with 
events leading up to and the bringing of this sint, 
as set. forth in the findings of facet, it is held that 
defendant is entitled to an award of attornevs fees 
in the amount of Twenty Thousand ($20,000.00) 
Dollars. Tn the event that on appeal the reviewing 
eourt should find no violation of the antitrust laws 
and be confronted with an apportionment of fees, 
and a remand for the purpose of fixing such fees 
without regard to services rendered on the anti- 
trust violation, it is found that, exeluding services 
regarding antitrust laws violations, the reasonable 
value of attorneys fees for defendant is Kighteen 
Thousand Five Hundred ($18,500.00) Dollars. 


LOS IRS 
The District Court erred in failing to conclude 
that prior to the trial of this action, plaintiff had 
purged itself of any possible illegal conduct under 
the antitrust Jaws and had thoroughly cleansed its 
hands. 
Dated at Los Angeles, California, this 18th day 
of September, 1957. 
LYON & LYON, 
// By CHARLES G, LYON, 
Attorneys for Plaintiff- 
Appellant. 


Affidavit of Serviee Attached, 


fEndorsed]: Filed Sept. 19, 1957. Paul P. 
O’Brien, Clerk, 
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[Title of Court of Appeals and Cause. ] 


DESIGNATION OF RECORD 

Comes now the appellant, Talon, Inc., and pursu- 
ant to Rule 17(6) of this Court designates as the 
record upon appeal the entire transcript of record 
as certified by the Clerk of the District Court for 
the Southern District of California, including spe- 
cifically: 

Complaint filed 10/17/49 

Interrogatories propounded to Defendant Under 
Rule 33 FRCP filed 11/21/50 

Amended Answer and Counterclaim filed 4/19/51 

Reply to Counterclaim (plaintiff) filed 5/5/51 

Defendant’s Answer to Plaintiff’s Interrogatories 
filed 5/10/51 

Further Interrogatories Propounded to Defend- 
ant under Rule 33 FRCP filed 7/26/51 

Defendant’s Answer to Plaintiff’s Interrogatories 
filed 3/3/52 

Interrogatories Propounded to Plaintiff Under 
Rule 33 FRCP filed 3/28/52 

Plaintiff’s Answers to Interrogatories Pro- 
pounded by Defendant and Served March 18, 1952 
—filed 5/8/52 

Plaintiff’s Answer to Interrogatory No. 83 in 
Interrogatories Propounded by Defendant and 
served Mareh 18, 1952—filed 5/8/52 

Minute Order (copy) dated 11/24/52 

Further Interrogatories Propounded to Plaintiff 
filed 12/11/52 

Plaintiff’s Answers to Interrogatories Pro- 
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pounded by Defendant and Served December 10, 
1952—filed 2/19/53 

Pretrial Stipulation and Order filed 3/30/53 

Handwritten list of exhibits and witnesses 

Amendment to Reply to Defendant’s Counter- 
elaim filed 3/8, 55 

Amendment to Defendant’s Amended Answer and 
Counterelaim filed 3/15/55 

Memorandum to Counsel filed 7/17/56 

Minute Order (copy) dated 7/17/56 

Memo to Counsel ve Attorneys Fees filed 8/13/56 

Amended Answer filed 10/1/56 

Findings of Fact, Conclusions of Law and Judg- 
ment 

Notice of Appeal 

Designation of Record on Appeal 

Motion re extension of time in which to file and 
docket record on appeal 

Eleven (11) Volumes of Reporter’s Official Te 
Femipt of Pracecdines hadvon 3/1l, 3/1, 3/2) 373, 
D7, 0/2, 3/9, 3/10, 3/15/55; 8/2 and 8/3/56, ea 
11/26/56 

Plaintiff’s Exhibits 1 to 22, inclusive 

Defendant’s Exhibits A to Z, inclusive, AA to 
AO, inelusive, AQ to AY, inclusive, BB to BZ, in- 
elusive and CA and CB 

Depositions of: Pluhp Lipson, filed 7/18/52, 
marked as Plf’s Exh. 6.; Sigmund Loew, filed 
12/15/52, marked as Defendant’s Exh. Q, Robert 
Eisenberg, marked as Defendant’s Exhibit AK, 
Wilbur B. Jager, filed 12/8/52, marked as Defend- 
ant’s Exhibit AI; Isadore O. Napp, filed 12/10/52, 
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marked as Defendant’s Exhibit AL; C. F. Det- 
weiler, filed 1/8/53, marked as defendant’s Exhibit 
AJ; John IT. Havekost, filed 1/17/55, marked as 
Defendant’s Exhibit AM; Wiliam Wray, filed 
3/1/55, marked as Defendant’s Exhibit AN; Isa- 
dore Napp, filed 9/27/55, marked as Defendant’s 
Exhibit BR; William U. Hepworth, filed 9/27/55, 
marked as Defendant’s Exhibit BS 


Brown envelope containing exhibits to deposition 
of Philip Lipson, and 
This designation. 


Dated at Los Angeles, California, this 18th day 
of September, 1957. 
LYON & LYON, 
/s/ By CHARLES G. LYON, 
Attorneys for Plaintiff- 
Appellant. 


Affidavit of Service by Mail Attached. 


[Endorsed]: Filed Sept. 19, 1957. Pani: 
O’Brien, Clerk. 


